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Almost ninety percent of state judges today face some
kind of popular election. This uniquely American institution
emerged in a sudden burst from 1846 to 1853, as twenty
states adopted judicial elections. The modern perception is
that judicial elections, then and now, weaken judges and the
rule of law. When judicial elections swept the country in the
late 1840s and 1850s, however, the key was a new movement
to limit legislative power, to increase judicial power, and to
strengthen judicial review. Over time, judicial appointments
had become a tool of party patronage and cronyism.

Legislative overspending on internal improvements and
an economic depression in the early 1840s together had
plunged the states into crippling debt. In response, a wave of nineteen states called
constitutional conventions from 1844 to 1853. In addition to direct limits on legislative
power, most of these conventions adopted judicial elections. Many delegates stated
that their purpose was to strengthen the separation of powers and empower courts to
use judicial review. The reformers got results:- elected judges in the 1850s struck
down many more state laws than their appointed predecessors had in any other decade.
These elected judges played a role in the shift from active state involvement in economic
growth to laissez-faire constitutionalism. Oddly, the first generation of elected judges
was the first to justify judicial review in countermajoritarian terms, in the defense of
individual and minority rights against abusive majorities and the "evils" of democracy.
The Article concludes with lessons about judicial independence and democracy from
this story.
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A4proape 90% din judeca-torii de stat de azi se confruntj cu un anumit tip de alegeri.

Aceasq~tA unic. insqtittie_ america.nA a cuinscto nizbucnire- brc din 18463 pn Fn



rezultatele: judeca-torii alesi in anii 1850 au determinat esecul a mai multorlegi statale
dec t predecesorii lor din oricare altj decad . Acesti judeca-tori alesi au jucat un rol in
trecerea de la implicarea activa a statului in cresterea economica la laissez-faire-ul
constitutional. In mod ciudat prima generatie de judeca-tori alesi a fost prima care a
justificat contro/ul judiciar in termeni contramajoritari, pentru apa-ra drepturi individuale
si minoritare T'mpotriva abuzurilor majoritatii si rele/or democratiei. Articolul se incheie
cu lectii despre independenta puterii judeca-toresti si a democratiei din aceastj poveste.

ey,. ords: judicial system, magistracy, independence, public trust, judicia review,
justice, judges, judiciae ections, reform, economic crisis, separation of powers, checks
and balances
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appointed judges doll7. Other studies dieton insf m199o208 .I
have found that elected judgesJue20,teUSSprmCotrld
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unti New York's constitutional convention shpdteanaathsecvnio.
of 1846, the turning point. In just eight TePnc a ettelgsaue
years, from 1846 to 1853, twenty states dsrcda orp n noptns
adopted judiciae ections. This wave was necosiuoalpvsosadnw
part of a coherent program to increase isiuin eeblee ob eesr
judicial power in order to protect "the folitngeisavepwrWhes
people's"5 constitutional rights from the pouitutfthrdereolmtcuts
other branches' encroachments (even habenteolerysuptrsf
though the idea of "the people" was less jdca lcintePnc ovne
coherent and more symbol c)129.I moeasanevnoecnertis
practice, the first generation of elected thtjdcaeltincodem wr
judges fulfled these goals dramaticaly,corstlitlesaivexssb
strikng down far more statutes than mkn ugsidpnetadmr
appointed judges had. pwru.Wtotteeooi rss

Ths episode offers a number of teewudhv enn aeo
puzzles. How did judiciae ections grow cnetosa hspriua oet
from an aberration inMississppi to a anwihutecovtoshedpin
consensus in New York and then in mostofjdcaeltinwudhvebna
of the country? How did judicia elections mria xeieti oefote
change from a tool to weaken courts into saea ot
aweapon for increasing judicial power Btti nwrt h uzerie

aanst the other branches of aohrqeto:I lce eiltr
government? The catalyst in the rise of wr h as ftepolm h ol

judicial elections were recklesselcejugspocebtrrslsI
overspending on internal iprovements fcopnnso uiileetosue
and then the Panics of 1837 and 1839. A ti ruett okterfres
severe economic depression left state nto ht"h aepol h pon
after state swamped in financial crisisin vr a ersnaie olpon
the early 1840s. Legisatures received vr odjde 3 "Tebscase
most of the blame as many states plunged i httespotr fjdca lcin
nto crippling debt and eight states unesodtepicalgntrbem
defaulted on their loans. Indirect tegpbtentepol n hi
response, reformers organized their own elcd fias'3.Thybivdte
American version of the European slto a 1 osprt ugsfo
Revolutions of 1848: nineteen state telgsaue n oenr htte
constitutional conventions from 1844 to watdjgetocck(2tombln

15.The ecnom c r ssi~i~ of the 1840s iin~ ni1PiiiPhifrArx/PA \



judges who would defend thei r n h lce ugso h 80 n
constitutional rights. In the context of a 180weeamjrptofhernsin
financial cris blamed on legslative frmtealyepbi'acvendsy
action (and not inaction), these reformers buligsaetth lisz-ir
waged a fiscally conservative revolution cosiuonlmthtd iaedheae
that sought to protect "the people's rights" nntet etr n al wnit
through new, democratically inspired veto cetr
points.Fisltmofemyprpcven

Based on the most comprehensive mehdlganhitrclauto.
study yet undertaken of the state courts'Isltnasigeculfcorrmth
historical practice of judicial review, thi s itn ati hlegnbtmr
Article finds that the reformers got the ipraty ti fe igie.Eet
results they wanted: elected judges in the arshpdbmyidcuendts
1850s struck down many more state laws trimctanyplesothrsef
than had their appointed predecessors.juiilectosadheprdofuiil
The quantitative results alone merel y eiw orwPoesrLwec
suggest a correlation between judicialSoeshpflra wrkflngtm
elections and judicial reviewl 32, but the 66peodtns55m-er66rcitas,5
historical record confirms that the explicitanshr-em"igr"todnifte
purpose of judiciae ections was to bolster sae ftems motn atr
judicial power and to propel the courts Tems oeflpeodto a
toward voiding more statutes. Whereas deortciolgwthepan
the established view is that state judicial pedn ot nAeia n rca
review expanded after the Civi War and peiiatwsteeooi rssfo
Reconstructionl33 , the 1840s and 1850s 13 o14,wihwseaebtdb
were a key turning point for the widerleiatvoerpnngAohr
acceptance of judicial review. peiiatwsteeegneo h

Moreover, some of these elected tw-atsyemwhcpodacrisf
judges were the first to embrace the more coys napitetbtas
modern theory of judicial review as protec- ofrdteptnilslto fmr
ting minorities, rather than majorities.pouacntlthugdietarsn
State courts continued to strike down lcin37.Tecomccrssedt
more statutes in the late nineteenth tetigr e okspvtlcneto
century and the twentieth centuryl34 86,wihaie olii h
building on the foundation set in what Ilgsaieecse hthdpoue
label the American Revolutions of 1848 tecii n hc ntr rgee
And in the e ectedi courts of the 1850sq A.qXPfrn~tf tnArnxPtn~ xp



combination of factors, itis uncleardigaelgsatranspkdcls
whetherjudiciae ections ever would have frnwcntttoswt togrcek
spread beyond the frontier. aantlgsaiepwr

To be clear, this Article does not Pat1,"hTrge:NwYk'
propose a simple causal account. JudicialAotnofJdcaEetisin14,5
elections did not "6cause" judicial review epan e okr'sde unt
by themselves. Judicial review had been juialectosJdcallcinswr
wel established by appointed courts, and ntatppirt o ihrprybfr
ts practice grew incrementally. The tecnetobtanme ftit n

depression of the 1840s, however, led to trsldt iatsncnessi
a series of connected results, including:faoofte.Abclsagit
(1) a national movement to lii eiltive leiatv spnng busad
power; (2) new constitutiona conyentions goenr'apitntbusbotd
with the purpose of lmitin leiltive thpouitwnsfbtharesno
power; and (3) the adoption of judicial oe ttecnetoadjdca
elections (generally in those conventions) eetoswr n ouinfrbt
with the explicit purpose of creating a prbes
more independent and popular check on Pat1,"TeWvofJdclEe-

leiltures and governors. Even though tos 8615, un otesepn
some states do not fit the mold, the adpinojucalectnshrgot
general pattern holds: judicia elections ms ftecutyatr14.Jdca
were designed to increase judicial checks eetosrd agrwv:awds
on the other branches. Lo and behold, that pedcntttoa eouinlmtn
ijust what the first generation of elected lgsaiepwradicesn h

judges didin the 1850s13. Part 1,seaainopwrsnthwkefte
"Weakness and Panic," identifies some fiaclcrs.Mnydegtsmbcd
of the long-term and mid-term factors thatjuialectosxpctyinrdro
built up momentum forjudicia ections.inraejdclrvew

The long-term trend was the spread PatI,"BomiJucalRve"
of democratic ideology, leading to an deosrtshaterfrms
expansion of suffrage and a shift to the suced.TiArclofrstemt
popular election of more offices in the exesvstdoftaejiclrvewo
early nineteenth century. Even thoug h aewihsosthteetdjde
many populists attacked judicial tukdw tttsfrmreual
ndependence, they used means other ta pone ugshd hs

than elections, and judiciae ections dcsosmre w te infcn
rema ined vepry rre One tu rnin nnpontXA. was hnPq nApin lnlh-tnx-fr



second, a shift in constitutional theory tetet-orsae a eope
from majoritarian to countermajoritarianvoigfmpretyhln"',adnte
judicial review. Whereas appointed 11sad12s ttswr wthn
judges had been offering a majoritarianovrtelcviuayalsaeofcs
or republican theory of judicial review, theexptfrjds14.Atrthepaio
new generation of elected judges o ufae tto e er o oua
ncreasingy turned to countermajoritarianpatcaiotonresbtwnitdd

theories of judicial review. Section IV.B teic as w sdrm i.In12,ol
offers some tentative answers to thi s 5 fautwie ae oe o
puzzle. peie l4.i h ako -d m

The Conelusion connects this story to rmtho 88 atcpto oeta
the theory and history of populardobet56314.Thslvlf
constitutionalism, the rise of laissez-faire priiainrm ie tayfrtenx
constitutionalism, and the popularity andtwelcin14.TeWgsuiglo
complexity of "judica independence" incaisalolonknhtad
America hsory.pouitiaeysogtoselth

A .e ino le ave C o rt andW hg ej ce
S h o rn u r . - 1832ll o op l r c n ro v rth o r s

The ei,2.ninterpretations of the rise freo hgcnegnewt
of judica ections understandabl y eortcielg nte14s.Wi
emphasz Jcksonian democrati c fot oebaepouimadmblz
deology. Cranly the momentum for mr oeshdasde feto oe

expanding deocracy was a necessary priiain n14,frTpeao n
cause of judica elections, but it was not Tlr ovtrpriiainso pt
a sufficient cause. Early American history78.%4.Ithfistirofheneenh
was more or les an ongoing evolution incetrsmpouitlarsaldfr
popular sovereignty, marked periodicall y uiileetosi odrtepcut
by revolutions14. States had widel y ncekadrdc hi oe
expanded suffrage in the early nineteenth Hwvr hs rtc fjdca oe

century,~ ~ ~ ~~ ~vo ngc fhtb 81al u he fm rome puropertyo dngl4 andck on the

140~ ~ ~~~~~~oe tofeso SenWlzitrrt mrcnpae ctrtu rsy tatey off3s) -
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courts, such as the impeachment ofsoelwrcutdg iratonobd
judges and the abolition of courtsl49, and exrinswthNwYkjugbt
judiciae ections remained rare in the asatteVrmnflliolneb

early republic. As judges backed down adpigjicl ponm ts5 I
from those other knds of attacks, state 11,Gogabgneetn t ici
judicial review remained rare, too. jde ofu-ertrsi h aeo

Alexis de Tocquevile predicted in teYzoLn ru cna nh
835 that "sooner or later these corpinfthsaelgsaue

nnovations wil have dire results and that Idaabgneetn oe orjde
one day it wil be seen that by diminishing i 86a ecint h eea
the magstrates' independence, not gvrmn' vrern ertra
judicial power only but the democrati c fiilicuigtertra ugs I
republic itself has been attackediso asteprmr ga a

When only three states were electing any icesn oa oto fjde gis
judges at all, he presciently recognized ousdr.Teexpimnswe
the beginnings of a movement and an otir mn oedmnn ehd
emerging problem. His prediction ofofceknthcursiteeal
politically driven judges rings true with rpbi:lmtn h eueo ugsfo
respect to today's declining judicialgobeairtarltvlysrtnmr
ndependence, and the Conelusion wil fyas mecmn,6 iprbls5

suggest some lessons from hstory for aoihn ors n h raino e
twenty-first-century reform. However, de c t
Tocquevile's prediction missed the more I nrwJcsn)slftm fo
mmediate future, when judicia elections 177t185,olonsae

promoted judicia independence and Msispi-aotdjdca lcin o
judicial power.alofiscut15Inte12snd83s

The early experiments with judicial ayohrsae ert hi
elections were driven by localism and the cosiuonepddsfraad
goal of lmiting judicial authority. The deortzdhirgvnm tsbu

pre-tat Repbli ofVermnt lectd somied oecut judges. nJrectson to bad

(191) LrryD.Krme, TeeoleThes adorprit n ud caRE sap nten,t 499.50n

(200); SUGERAN, upranote35 (1812,ip SHGeoM ra bnte ect (mnusrit ct rcu

at ~~~n ana37) bega eadlsa ectran nabr owr4ortude
andJuicilefeene-TheShdowofWhitigtn 181 aSe eeall ELsureac onothe f6 EER
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1820s stated that constitutional rights abgiy sAeia ooit use
"[are] worth nothing, and a mere bub b~l e"idpnec ro nlnmn
without "6an independ e nt and virtuousdeaedjiclinpneceswl.
Judiciaryl516." But as thi shistory ilustrates, I h er edn pt h eouin
judicia independence has mulie t idpe necoftejdiayrmth
meanings, and Jackson later called for Conwsakyisei aoiyo
judicia ections and seven-year terms teclneadti eaefcsdo
for federal judgesl157 . He had been out ofofiehldurn66gdbhao.15"I
office for ten years when the next stateth170,smconilearsrgd
heeded his call. Only in the late 1840stht6godbavr 5wshe6anitad
and 1 850s - after the height of the idbtbe5 omnlw5 b h
Jacksonian era and at the start of a usgancstmoae;..bthrls
dramaticaly new era of American politicsofran;..bcventwhtefis
- did other states adoptjudiciae ections.foneofyugvrmnt..bth
From our vantage point today, the change untdcsetoKigLrad
seems to have been our manifest legal omn;..b itrgtada
destiny. However, the study of these Egihe 6.5sToa efro
reforms state by state lfts the fog ofprtse inheDcaton f
nevitabilty, and the initial decision to electInendc:"[igGoe]hsme

judges appears to be a contingent resul t ugsdpneto i ilaoe o
of local politics, partisan strategy, the teTnr fterOfcs n h
timing and political framing of specific Aon n amnfterSlre
events, and then a bandwagon effect of Jdca neednematidpn

lglreform. There are no signs of an dnefo yanclcnrlpwr o
organized movement, but rather a rippl e neednefo ubi pno.Sc
that, state by state, gathered into a wave idpnec rubywscnitn
of reform around 1850.wihetelietnrbyapnmnto

Judicia independence has been a peidcoulrlctns
surprisingy popular concept in American Onetecliswothrid-

hisoryinDar bcaue f is lexbi ndeor pendence fromten antd, mny

156Lete fom/-\dr acso t /Adrw . demroandgoe noud rc tn nd e e ne as we22.

Donelson ~ ~ ~ ~ ~ ~ th ndepe 82) n orepndence of28BejmnFaki thek ud c aryh fro the 6s

Andrew~ ~ ~ ~ ~~~~h ccso on7 (onSecrBsetd.InhsCues, an th seaDstencusefone
1928). 1768oFf aki csld n o " ood behavior. " nuica

157~ ~ ~~~~~~~ta "g IET, ur oe27 t35oisods betha oer"as haent andslri.
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tions that guaranteed judicialapasgrneexmtosfmth
commissions during good behaviorl62 adnglw xpuddth a o
Only four of those adopted the model of pnigcss n vndtrie h
executive appointment and legslative meisodspt.Nrdoucpatcs
consentl63. The other four chose se ohv enmr grvtdi

leiltve election, which was lessNeHaphrtanisvrlohr
centralzed than asingl governor'ssae
power to choosel64 . Three other states Inte13sthsaesctiudo
combined lgsative election and tenure reuejds'tmalotniey

"6at pleasure" (no legal protection, but no wihuseoscnidrtnoflcig
specified lit)165. Pennsylvani and New jde.B 80 ugsi wlesae
Jersey provided their judges withhedterpsiosuingodbavr
seven-year terms, rather than lfeanjugsisxsteswrtrmlied
tenurel66. These practices show that lfe wt h em agn rmn ema
tenure was not a dominant practice evenplauetnr)tosvnyrs6.(n
n the Founding era. And even in theadionMsouindKtckhd
states granting lfe tenure, the legiltures rmvdteretr urm orsi
controlled salaries, fees, and removal h 80,auiu ido dhctr

(often by the address of a simpl e iiain. hn nte13s ee
leiltve majority) in order to weaken moesasadpdtrmlisfr

real judicia ndependencel67 . Forfugs ihtetrm eeal agn
exampe, according to Professor Edward btensxadegtyas11.B h
Corwin: [The New Hampshire legisatureenoftedceamjryofsts
regularly] vacated judicial proceedings,litejugstrm(whamdano
suspended judicial actions, annulled or svnya em) n hs ttswr
modifed judgments, cancelled execu-ditbuefaryvnlthogeey

appea, soe ranted/a exmp on1fomth
-~ ~ ~~tn seatoie rein aw, exune d cuty.The aw eforc

162 ~ ~ ~~se Ths ttswr eaae ANS oto Sih ve. been) mforte ggravted ne

Massachusetts, id.;New Hampshie rd t11 e udcaeedne thn nal everoal oter

Carolina,~~~~~~~~ th t18 n ignii.a 3.19Se 1830S, estpa ot nued ato0
16 Tes sats er Mryan, d.at11; Greduce udes'ea terms,; os. t e (ntireay

Masachsetsid; Nw Hmphir, d. t11; udgees.ye 1830,) ud. es n2 tNw vesaes:

New~~~~~~~~ Yok d t13 eeear tenr) idt seve yOioerS169a
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was to increase the governors' and uraunmlyeticasdhrp,
legslatures' control over reappointment, idsr hton n rdtclasd
and to weaken judges' power. The trend buthcrsswsho-lvdI5H ee,
of departing from good behavior in favor tercvr a losotlvd h
of specific terms continued in the late Paiof13cusdevrdfltn
1840s and 1850s (with roughy similar adeooi tgainit h
term lengths of between si and ten md180.Pie el4%fo 89t
years), but then it was mostly in the very 1411 akntsi iclto
different context of switching to popular pumtdfo 19mlini 87t
election and higlgting the judges'$5miloin14,adpoflos
democratic pedigree. Even then, only five tw-hrS77,adEopniveos
states adopted judicia elections whil e uldoto h Aeia cnm
shortening the judges' terms 173. These ams niey7.Fu ttsdfutdo
two trends were mostly separate. In the terdbsi 81 n iemr
1840s, the handful of states that lmted dfutdi 82.Uepomn ae

judicial terms were mainly reinforcing the saefo it rpe nmn iis
democratic invigoration of the court as adarcsinlse ni 83
they made the more sinificant shift to PrsdnMatnVnBenemid
judiciae ections.comtehwvrtoheD oras

C. Panic:- Legislativ',e Excess nd is fcal o eealitreto
Financial Disasteranbalus"Alcmuiesrepto

Popular perceptions of legisatures lo ogvrmn o o uh..W
and courts took sharp turns in opposite aepoet os seilya eid
directions around 1840. One of the most o udnebrasetaddsrs
disruptive forces of the 1830s and earl y . h esgvrmn nefrswt
1840s was the economic crisis following piaep s ttebte o h eea
the Panics of 1837 and 1839, which left prseiy"VnBenawrd
many states in fiscal criss through the Goen ntfvrisadpiilghd
1840s. The Panics began in May 1837 in gotnhecuryiotismsao-
a banking criss of ilquidity and suspen-digtthDeorsadovnmt

dedpayent 17 . orasortperodshurba unempou omte ncrasf ecshary,

113~ ~ ~ ~ ~ ~~~~dsr shut doksitdfo ietnuet I 5 20)on andocedh tWoas,a

eigt-ea trmsin186,id at12; llnoi fomlie Pans ch of s 183 caused sevelBrea def atcon.
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The Democrats' doctrine of lmited In13,teEiCal'supsws
government guided the party through the $6000whcwalrgrtntesae

rest of the antebellum period, and it led bugtfrenalxpss($5,0)
them to shift in favor of judicial review, as FloigNwYr' emnl

The crisis doomed Martin Van Buren's cutyfloealpoiigta h
presidency, but many state political rjcswudbiggetrceadta
leaders also took a fal after the Panics. tlswudpyoftemsiedbs
The reputations of the legisatures around Stelgiaursdmtclyinesd
the country took an enormous and thnubrospcaicroainso
long-lasting hit after they had banked so aclrt cnmcgot n ul

heavily on new banks and expensive ifatutr n13 n 86
nternal improvements. The push forIniapordmlositonenl
nternal improvements and state spending imrv ensbuthcocefwee
had, interestingly, been the overreaction tobidnwcaladrasspke

to an earlier economic crisis, the Panic ofbitrfgsbewnrgosadbten
181918 1. Generally, internal improve-tonwihnhsergns17.Bfete
ments were the craze and the fix-al forPaistukInaa'prjcshdho
both Whigs (on the national and state s a vrbde httesaeteee
lvel) and Democrats (on the state level),ontevref akuty8.Elyi
buiding from the 1820s into the 1830s 87 182udute yIdan' ia
New York's legisative energy began tosepreceatdaresedn
inocently and successfully enough in the la a osbiiemn e aas
1820s with the Erie Canal. Initialy, the rodadaiods19.Aindegs
pan for a350-mile canal between Lake fie n ot krcee oeie
Erie and the Hudson River was mocked tohreimsoetanhebdtd
as "Clinton's Foll y" or "Clinton's Ditch,") ot9.I tt fe ttm d ries
after Governor De-Witt Clinton. However, dem o h rnprainrvlto
iwas popular and profitable early on, and beaeangt reoplicl
a rand celebration marked its completion sqabigThPncso187nd83
n 1825183. Drunk with the success of the frhrdse hs oe.Erpa
Erie Canal, New Yorkers went on a binge bakreudtocniefnnigth

of internal iprovementS184. In 1825, the saeadsae adofdbsb
New York legisature authorized seven-liudtnases-elngofadad
teen new canals, and many were stcinsaeorrtosadriig
completed at great expense 6. in the trsfudfoscolanohe
mid-1830s, these projects generated rgas9.Nnstesdfuedo

huge srpluss.lons 1835 thAseeEre Canaess's sreushwa



nto the 1840s, with record lows in dealeonisntrtpymthlig
1842193. Many states, including Pennsyl - h nenlipoeet n rpln
vania, Maryland, most Midwestern states , h eodIlni tt ak24.B 82
and the cotton-belt states, faced thdetadgonadsaelaer
bankruptcyl94. New York lterally tried to tle pnyo euitn t0-wt

di itself out of debt by building even more poetaldvsainefcs.Orgd
canalS195. By 1842, New York's debt had cizesdmndanwcottuono
climbed to $25 millon, more than fifty 6 rvn uuefnnildssesb
times the size of the general state cubnadretiigthlgsaue
expenses, and it stayed at that level untilAfrtefr ocl ovnini h
the convention of 1846 (which this crisis mideothcrssfldbtheeon
had triggered)1 96 . By 1841, Pennsyl - r ucee netesaergie
vania's spending on roads and canals had cotlofisince.Whppuaagr
left it $40 millon in debt, and the state cotnigobrwaistheliltu,
could not pay the interestl97. The th187cneiodlgasfcud
government offered "interest certificates"logdsuinsnthitealmp-
nstead of cash to its investors, outraging ve ntdbce27Teosiuin'

the publicl98.The governor forced the mi ups a olmttepwro
banks to loan the state money to pay off telgsauebcue6 xesso h
the debtl99, and the state ratcheted up Ge ra As mbyhd lot
taxes as we 1200 . The government ofbakutdhestehrghhecaio
Ilnoi acted with similar excess, and with o ak n nenlipoeet285

smlr resu ItS201 . During the state Ohosfrtcniuinin10
leiltive session of 1836-1837, a host etbihdapwru eiltra

of projects, financed largely by loans, ams l ftesae i nteFudn
were passed together20. Constructi O ranh ebdmn o oua
began almost immediately, and the state dmcayadielya ujc oa
quickly ran into financia difficulty, largel y e etitos sncsayt
because the bil provided that many of the imlenthpuicW129"Hovrb
projects would begi nsimultaneously and th180,"epolebgnosete
further required that progress be leiltrasheoucofmnfnt
proportionate among three districts of the motofhepblsofgvren2 .5

state20. After July 1841, the state coul d h he rbe n h 80 a h

no lnge met is pymetshedle th eginltea mprovemetos andcrppmng



policieS211. " In Maryland, the General a h onainfrteWi at'
Assembly had put the state insinificant opsto oteTr CutPry"Ti
debt for public works projects, which Enlstrdiocaieonnoth
triggered sharp tax increases in the Fonigaderyepbcwthmy
1830S212 . The most sinificant publi c mrcnrvltoaieAtfdrls
works projects were the Chesapeake& efroinadsmJcknaS29
Ohio Canal and the Batimore &Ohi o twstebssfrteRpbia n
Railroad 213 , which carried products from Jakoinrstnctoheainl
the Western states that competed with the bnadee huhi h 80 n
products of Maryland's Eastern Shore2.14 3smn mria hg n
The Eastern Shore had been declinn in n eort ovnetl a pdbsi
power since the eighteenth century, but itprcieteudlynhoiiytoeb
stil wielded more political influence than adte6 ae rsorc 5wsde n
it does today. Its citizens were furious that pwruepcal nerknldb h
their taxes were financing their own Pa C21.Timolcrsspmtea

region's demise 215. Similar fates befel moe ntfrpbirsueconwha
other states throughout the country216. e oeato h epe o h

Debt in antebellum America was a polb h epe aeo
moral problem, not just afiscal problem.cosiuonlovetn.
n the eighteenth and early nineteenth

centuries, personal debt wa considered 111.S
amoral failng with religous dimen-VJbCAE .oIUN
sons217. Catastrophic publi debt took on I J-
siiar meanings of collctive moralUikyAlane-Rdcs
fiure. "Country Party" ideology emerged and 1

n England as a political and moral e oktigrdtewv fju ca
opposition to the "Court's" expansion of eetosta pedtruhu h
sovereign debt, because state spending cutyfo 86t 81 h atta

was so accessible to insider "6stock- NwYr a ouitpoeri
jobbers"5 and "6paper aristocrats." State smwa upiig vntog h
debt was courtly corruption and corporate Dmcashl h pe adi h

corruption ~ ~ ~ ppo thi onutr tot dolg tt the Toryin "Corarty. Thrs

211 Id. at 19. (dFounding andeaunr y Prtyiepb g c rwgthdmny

212 amesWarer HrryTheMarla Jeffae crton) nsfandsoe Jacksnd Man1
r~nn~ttitin nf1,qi; nt 1;_1t wasn*? r4 t hem~ bas finln or te~ Repu an nd~in



conservative on many issues, including ptoaesse20 oi sntsrrsn
appointment power 223 , because they ta hyopsddrc eorc.Te
relied heaviy on gubernatoria a aomdacnevaiecaiinwt
appointments to fuel ter patronag e h hg nteery13st pn
machine 224. The Whig aso had beenhevlonpbiwrkadty
conservative on judica matters andcotnetosndaerheepsin
opposed populit reformS225. in the middl enttesaeit ev ethyas
of the depression, the Democratic Party spotdtesuhr igo h at
was fracturing btterly into two competing adteMxcnAeia a 3 h
factions, inpart because of internalnm Brbne"wsaaluinta
mprovements and spiraling debt. The lgnayDthfre h unddw

conservative faction, the Hunkers, wasthwhlbanokilffherS2.Te
more powerful than the radical faction, theimlctowaththewreilngo
Barnburners, for most of the 1840s.detothcalscrpainad

Conservative Democrats had held thebakinodrtcubheets
governorship from 1833 through 1838 crutoadaue soitdwt

(WlimMarcy)226 and from 1843 through te23 n aia edrcmetd
184(ilam Bouck)227, interrupted by "hycl sbrbres hne n

WlimSeward, a Whig228. The first and lgtigaebrbressmtms u
onl Dmocrat with Barnburner leaningsthygelyprftewoeamshr,
to seve a ful term as governor was Silasanthgelmniwatepros

Wrgt, elected in 1845, and he servedtod03."h anuerwreptl
onl one term before the BarnburnersdecndfrmteaialLo-cs
collpsed in the late 1840S229 . The nameofte13swhaloernmdfr
"Hunkers" was derived from the fact that ir23.TeBnbnrsgealywe
they "hunkered" for spoils or pursued anowrkgclsrailbuistd

223 ee . Ry Gun, he eclie o Apatronag0 Se system23, sOpts not surpr st ng;
183 198). OL.123SHUERMN.D 0/27 thatthey opposred dakona rectidemocry.& The

224~~~~~~~~~a formedd Hosatr niItletaimi IE ,spa conerv7,at ve032 coae onA.t
AmercanLife169(196). erthe nh Bithe ofAeia b1830sm osend

225 ~ ~ ~ ~ ~ hev one pubN cur works and, they or,12-16,i RPBIANS N
226~ ~ ~~~~~~cn nued toOVN spend after the, depes o72.LBRLS NAMRC NHEMN
227~~~~~~~~~sn the stat nto he 43,5-9 azD TTS 7015,avy65 debt Th~ey s

Hamond Poitial isoryof he tat ande theidk &me cnAm ertcan War.,2312. The
Ynrl- _1K1 11AA1_1AK 1 1A7 name "Bank"rnbuQ rnr wasin a usr ohn- to a



smallolders, middle-class lawyers, andan18S2.Thpoicldeednt
urban lberal professionals from modestofNwYr'achFerlitAexnr
backgrounds, in revolt ainst privilege HaitnndCncloJmeKnth
and government corruption 236 . They wereWhgweentraioalypuis.

beral in the classica sense: theyWihtecnrvieHuksadte
embraced laissez-faire and the lmted etbihetWishligfrmr
state because they perceived that thepoethnherdclBnbnrs

wealthy and the party insiders (bothjuialectoshudhvebn
Wis and Hunker Democrats) hadunmgabei180NwYok

captured state power and used the state HoerafwacrsltedheWi'
for patronage, "6class leiltion,"5 paper cluain.Appls nugnyo
money, public debt, internal impro- salfres-teAt-etr n hi
vements, and redistribtng property tosupres-jidthWigan
play favorites and tigtn their grip onsuprejdiallctobtthywe
power23. One scholar credits theonyasllprofteWicaiin

Brnburners with the "birth of American Mr infcn a ueytcia
leralism238," in this sense of the lassez- cluain h hg nesodta h
fre era. Relatedly, the Barnburner asoexsigtawdeplicofponmns
srongly opposed the extension of gv h ttwd eortcmjrt
svery239. in the midst of cris over tegvrosi n oooyo h

nternal improvements and state debt, the cutweeseetoswt itit
Barnburners gained momentum, and the wolgieWgarsanpotutyo

convention campaign played to al of thei r oto aytilcut n pelt
strengths and best issues. Theyditit.INeYoks12Cnttu
campaigned so effectively that theytinlCveioheWgscner
overwhelmed the Hunkers and comman- vtv rdcsos(h xFdrls
ded a plurality at the Convention of IdpnetRpbias a upre
1846240. Unbeknownst to them, however, drc oa lcin o utcso h
the convention was their last and bestpecipleofenrizdaont
stand before fading away. A decade lter, mnfrta eyrao nti
the ex-Barnburners reemerged ina Atce ou oecoeyo h
coaltion with ex- Wis to form the state'sDeortcftinadwhsomy
Republican Party241. eort upre uiileetos

New York's Wis were competitiveevntogapitmtsferdoe
with the Democrats, but they werepatsndvtge.Oeruyupiig

generally ~ ~ ~ ~ ~o Nh ioiypryi h 80 sewt Yftsor s heda s exatine



were so widely accepted that no one at"teipodncofheLgsauen
the convention even called for an cnrcigdbso eafo h
up-or-down vote on elections versus sae TeBrbresto
appointmen tS245. Inth mddle of the avnaeo hscl o hne unn
convention, Charles Krkland, anagisthetblhmnfr-pndg
opponent of judicia elections, sad, "A HukranWhg.TeDmcti
majority of this Convention have Rve' ot a Tebs oen
doubtless decided that the judicia office metithtwchgvrslaS2875
shal be filed by election, and wih thatrelcigteBnbnrslasz-ie
decision, so far as this body is concerned, vrino ouimadpeiwn h
Iam not to quarre 1246. " At that point, the 14 ovninsrfrs eetees

opposition acquiesced to judiciae ections acneto a o nvtbe e
as a fait accompli. They simply moved onYoksubeinojdcaeltos
to the "how": how to design the elections. ams yacdn.Dmcascnrle
Judiciae ections suddenly emerged from thsaeandinowntacvnin.
an isolated practice in the marginalEethrail rnuestokame
frontier slave state of Mississppi to peeelapocpooigasre
become, more or less overnight, a o osiuinlaedet ote12
foregone conelusion in New York and Cnttto ahrta ullw
then most of the country.covni.

The Panics and the depression of the Tefrtie nteraed a
1840s led the way directly to New York's lmto h eiltr' pnigpwr
constitutional convention of 1846. In oneOnatidbsouonwscle
prominent cal for a convention, a New "tpn-a2075 hc eurdtxto
Yorker wrote in the Democratic Review tocvrehspnigmausmlr

(aBrn burner-affi Iated magazine) thattoodys6 a--oug5proal.I
there were few calls for constitutional at e okr sd6 a si os5

reform "6unti after the state had been t xli hi iclycnevtv

threatened ~ ~ ~~ th mihbnrpc, eas fa prov deInc ado the es uren

THENEWYOR STTE ONVNTIN FR T coDNtS ra nodeb on2 beh f5o7th

1846)~~stt24. Theenate arnurer tookEAESAD 0(14)
PROCEEDINGS]. ~ ~ avanag ofer thr scl forl change runns fo 4 ,1UIE TTSMGZNg N
the districting~aa ns the estabur mfjdca lcin. e EORTCRVEnt free-spendtong
id a 54 elcton olyongeerl icet;d HutLnkters &OSian 188.T eD m cai
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required public approval by referendum Hukrbtinasnigrelth
for any debt exceeding $1 millon 252. Even Rdcl eeal odmnt h
though some Barnburners had endorsed elcintohe14cnvtownig
judiciae ections, they did not propose an 5 et 4%,cmae oteHnes
amendment for judiciae ectionS2537 aty1 et 1%,adteWis5
probably because, at that point, judicial et 3%)5 h hg lorsne
elections were merely on the backburner teHne oooyo ponmns
for the Barnburners. They had severaladperedlctosbdirctsa
other amendments as a higher priority,betraentieosaewdslcin
and they would have invested their politi - wihteDmcas ol otone
cal capital in getting those amendments ete ponmnso lcin)
ratified25. Many Whis supported these ToehrteWiganRdcl
amendments, and they could have formed Dmcashda vrhligmjrt
a coaltion with the Barnburners to pass i ao fjdca lcins oga
these amendments and extract some thicopmse ixditrtd
deas for their own benefit. Instead, the eetosadsaeieeetos

Wis gambled and voted against these Degasfrmbtprisagudht
amndments in order to force a jdca lcin ol losrnte

convention 255. As the minority party, the tesprto fpwr n norg
Wisrisked callng a convention thatthcorsocektelgiauean

could have given Democrats even more srk onmr ttts ihu
power, gambling that they coul dplay the cnetoNwYr' eomr ol
Hunkers and the Barnburners againsthaepsdfosmlr-cecans
each other ina convention. Because the tohecusbya nd nadte
Radical Democrats could not achieve pouitfconinehpaywulnt
their reforms through the amendment hv andcnrlo htpoes n
process, thanks to the Whigs' tacticalwtotNwYr'cnvtiitsnt
maneuver, they formed a new coaltion cerhwmn eomr nohrsae
with the Whigs for a convention.wolhaegidtepltclcvran

For years, the reformist Barnburners isiaint uhfrtesm ik
had been shut out of appointments by the reouinnjdcalpits.NwYk'

party ~ ~ ~ ~ ~ ~ ~ a cacin sf were absrvtv a nbo e o domistnate the

252SeeWalissupa nte 3, t 21.iter cton T he 1846enconvrenots on, wounang

253~ ~ ~ ~ ~~~~p i187reomsDeortan dot 17s set alat o 1%) facnl theliaWhn s'o
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blazed a trai for a surprisngy broad rfetdteBrbre gnao
consensus. Once the convention was lmtn oenetadrgltowt
called, it reflected primaril ya Radical oeWi opoie ie n h
agenda, and secondariy a Whi aenda. anuer'cifcomls etws
One of the most important lw reviews of cntttoa zn h tpn-txfsa
the time reported: The four principallmtwihrqrepouarfrnd
circumstances which led to the t prv e e S5.Te

convocation of the body were the aleged enrchd(otspa)amelitd
auein the contraction of debt by the calbudigpnwthsrtbdeig

leilture; the accumulation of offices in rueanpolreecisfrcnl
th it of the executive; the enormous cmisoesadohrfrel

grwhof corporations together with the apone fiaIS6.ThBrbues
algd irresponsibilty of the banking as osiuinlie h reBn a

companies; and the delays of right in the of13(pseatrthPniof87)
courts of justice. These were the principalwihsapyrtice seil
sources of complant... . [They] were inoprtnadchtesadaotd
beyond aldoubt the real motives in the ge rainopatnsaueS21

pub cm n257

The Radicals hated debt, state banks, sbet6 n ueosohrmaue
and corporate monopoly power (whil e iie aig pnig n te

Wis had been responsible for those spcfclglaieowr23.Aprtf
vilans of the financia crisis). The thsiffrmheaivrpulcote
Radicals and Whigs together hated the lbrlsae h e osiuinas
Hunkers' executive patronage machine,grnetocpraisthlglrgtsf
and both supported streamlining the 6 aua esn,5 nldn u
justice system. Judiciae ections were not rcsS6,anlitethtadiol
a top priority of either part of thi s oiepwr htsae a sdt
dominating alance, and itis not obyious reuaediylf
how judicia ections tied into their other anueradAtiR tWhg
purposes. However, the delegates fuh o esrsta blse h
themselves explained how elected judges fua om fpoet hthdcue
would provide a necessary check on teusaeAt-etursnatog
legiltive excess, party patronage, and teerfrsofrdltl eiffo
corrupt monopolies, and how judicial reitn ess ossetwth
elections would create a modern and lase-irdotnefvsedppry
responsive court system. Thei rfinished rgt.Prastems neetn e
produc it was caq edllr the "PepnnP_ e's iqnXAAqtpAnftn fqi f r



cullng, or inspecting any merchandise, hv rvddauiilsseaeut
produce, manufacture, or commodity t h at fafe epe20 h
whatever 266. " This provision reflected adeste otdtenwcnttto'
three important goals of the 1846 maue t eueaddcnrlz h
Convention: the dismantling of the Hunker ptoaeo h xctv,5 ihjdca
patronage machine that multiplied state elcinbigpatothtsuin27.I
offces and filed them with partisans; poeddt mhsz l h asta

lmting state expenses; and reducing tenwcnttto iie eiltv
ste regulation that delegates believed pwr atclry wt et

hd been corrupted by self-dealing, croainadbnig u looe
fvoritism, and bribery. Together, these idvda ihs Te aeicroae
ipulses drove an overal lassez-faire,mayuelprvsosoeefctly

anti-regulation, anti-legilton ideology toscrthpeleiterrgtsf
with abroad populist base 267 . Reflecting pro n rpryaantteaue
this ideology, a delegate had proclamed:ofdlgtdpwr2."Thtemwa
The acuteness of the great body of the ta h eeae a rfe
people render them perfectly capable ofcosiuontrerctlglavepw,
taking care of themselves in althe anththehdcrtdajuiay
transactions of lfe; and we have lws to inendtofhelgsaueosrv
enforce the fulfilment of contracts ta ups 7 h oesrtfe h
according to thei rplain, obyious and "Pol' Cnsiuon5by a
honest import. That isal the interference ovrhligotof2158o9,46
of government that is desired orbuthyasrecedaepae
wanted 268 . The Barnburners' "People's cosiuonlppsatoeedbak
Constitution" would be a foundation for the sfrg
spread of free market doctrines and
judicial review that ascended through the B moeigM .. Cut
rest of the century269. h poiint uiileetosi

As the convention coneluded, the NwYr' 86cneto fee h
delegates spoke for themselves. They exctdagmnsgistjiil
ncluded an officia "Address of the eetosadi ao fjdca

Convention to the Peopl e" as they sentine nd c.ChrsKrka ,a
their draft to the people for ratifcation. The cosraieWglwyrnthjucay
very first sentence of this addres s omteage lieaieyta
declared that the convention "6wholl y lcin ol edugs"oyedt
separated" the legisature from the judica h oua caprcs rpeuieo
powe/r, And then prrcaimedi that "rqafter qqinqnfqqrrid pir17



O'Conor, also a lawyer on the judiciary bancS20.Gvroshdue
committee, continued the same argumentaponm tsoproethiow

aanst the populist bias created by ineetadtokpjugsnlnewh
judiciae ections, referring to their effects toeitr~S8 h anunr

a"eviIS276. " Horatio Stow, a young Whig dcidtecruto fteHne
lawyer, focused on the "wide and decided parngmche.Aogwtte
distinction" between a judge's role and Wis hydnucdtejdca
that of a governor or algsator: "A aponmtprcsfrpuigpry
majority elect the lgsature and iniesothbncrhrtan"e
executive; and the reasons for this are bs e 8."Oedlgt opand
very obyious. But a very diferent mode ThpoicanofaaryauCS8.5A
of selecting the Judges should be Rdcllae de,"ugswr o
adopted. They are as the shield of the onyapitdnprygousbthe
minority; to protect from the oppression eeas eoe osbev at
f tried) of the majority277. " Later, Stow w

added that an elective judiciary assumed puos.28Thsyte .. mstb

"the right of the majority to be represented ablse ."Iaponm tswr

on the bench - whereas it was the law ide blsejdca lcin ol

only that should be represented 27." Stow "ices[ dltyothpole25Te
believed that judges had countermajo- Wishdbe kpia fdrc
ritaran duties to the rule of law and dmcayi te ie n otxs
ndividual rights, and thatjudicia elections budrigtecnniothywe

woul dallow public passions to undermine amnthmotvclitersuptfr
those principles.juiileetospatynthgrnd

Some advocates of judicia elections ofjdcainenec.
embraced this criticism, celebrating Ee huhHneshdcnrle
judiciae ections as a democratic reform thaponm tprcsadte
to check the abuse of appointment powers lgsaue n ftems nleta
and the resulting "6aristocratic"l courts. A Hnesi h ovnin hre
few happiy conceded that judicial ugecle o oejdca
elections were designed to lmit judicial eitnet eilto n onedt
ndependence in the name of the people.thprsmiotatttuewrevld

Although there were some dissenting Hsagmn a htjde hsnb
populists279, more delegates wanted a leiltrwodbeooefenaloth

ba aneS28. Goernos ha 2use

contittin wth trnge chckan leipatre ach ea ongit wrthth



Radical Democrats generally opposed the motaplig9.Hssluonwso
power of elites, but some of these seatehepwrbyndgte
populists surprisngy embraced judicialSntr)roeithCutfrte
power. Michael Hoffman, one of the Creto fErr23 o6 tignl
eading Radical, argued that judicial ii["telgsaue24,adtmoe

elections were necessary to strengthen thcorsoenaei"Jdil
a judiciary that had been too permissive Leilto ,9norrtoevse"jut5

of legslative abuses in the past. Born to ruean WS9.Hof nskigme
an immigrant father in upstate New York,litegorn nwaedasogr
Hoffman was a small-town lawyer before acistouteriinmrejdil
he lnked up with Martin Van Buren's rve nbhl ftepol n gis
faction as it rose to power in the 1820S287.seilntrt.Inhecvnioislf
He had written in 1842 that "6under the Hfmnwstekyavct ojdca
pretence of publc works equally useful lcin.Hfmncnee hth
to al and chargnal with taxes [nsiders nerwolhaesprtdjicl
and corrupt legiltors] have authorized elcin"fsoetrgadirpesbe
such [projects]a are only beneficial to evlddntrqietbumatiedht
certain districts and persons288. " As a thabsoflgltiepwrasuc
result, he became an adherent of Adam a v19 ercgie ht na da
Smith's Wealth of Nations and wrd eiltrssol etutdt

lasez-faire philosophy, and was the leiatndjgsshudmry
chief leader of the fiscally conservative itrrtadapytelgsain

"6stop-and-tax"5 movement in the earl y oeeNwYrer ol olne
1840S289.tutterlgsaosThcovninhs

As the convention began, Hoffman maetenwlgstue"ssperl
wrote two articles laying out the ..ta tsol e 1adb ieial
Barnburner agenda, with twelve pages on ncsiy ftejde hudntfn h

detailed law reform, both procedural and rl ie ysceyislta ems
substantive. He complained that the maetelW9"Hofndint

judicia system had collapsed due to "6an enionapsvejdcryttwul
unfortunate use of the patronage of the dfrt tepol, u ahr natvs
court S290."1 He also blamed thejuiirmang"dcaleiston5
legisature's "6unlimited power to create baeontejds'ueradigf
debtS291, 51often spent to purchase political6naulrih51sseby"ohmef.,9

supor, fr faiursradsancrme "Imoapanizng 292. Hesloativ onewarto



ment, we hve made it less powerful for Ee h ouitAt-etdlgts
general leiltion ... [Thus] a large share reesnigafmr'isuecyn

of judicia lgsation wil be inevitable, and upteNwYokecedhesm
we must endeavor to Supply it300." But gaso nraigjdiilidpnec
most fundamentally, elected judges woul d n oe36 h At-etmvmn
defend the written constitution against hdbe lsigwt orsfryas
usurpations of power: [T here can be no wehri uiesac o ea
Constitution in this country, unless the re dyfrtirsbrvnteua
judges, or part of them, can be made to rltosiswt adwes ri h
depend for their offices upon the peopl e rmnlcnitosta eutdfo
of the state. I ooked in vain in any state,thipres.Evnhogjucaleiw
n our own state, or in the federa power,theendhirlgsaveposlte

for a udiciary that had been abl to stand AniRtdegassilemrcdjiil
by aConstitution, and to defend itaanst pwr ehp ihtehp htte

[eiltive] usurpation ... UIJnes your cudwnjdca lcin n aeta
judges are elected by the sovereign body,poesrvthiinrssagntte
by the constituent, you wil look in vai n adod31 n vntecnevtv
for judges [who] can stand by the ciis 'oo n ikad bnoe
constitution of the State against the66 5
encroachments of power301 . Hoffman terciiimo h vl fjdca
conceded that judicial appointments elcinadnthedvodinforf
produced judges of "talent and integrity" te.NwYrespooe hsrfr
and " ntellect302," but he coneluded thattoohrbyouigjdcapwe.Aon
these judges had not used their power to NeYoklwjunlxpaedwiht
protect the people's rights303. oua lcin:[~evtlpicpeo

Churchil Cambreleng, another leader arpbi h eaainaddvso
of the Radical Democrats in the o oes a ensotdwt n e
convention, denounced the "unrestricted a ogt. Thtvr rnho h
and unlimted ... lgsative despotism304"gvrmnwhcisteotiprat
and arued that the new constitution ofalthr-wicgvefrean
woul gve the courts a popular foundation efcec otelw hc diitr
comprble to that of the other branches. jsiebtenmnadmn n ep

Wisebraced the same messag ethatthohedpamnsfrmhoig
judica ections woul dead to aggressive mdyfo h pee lotdt hm
judicia review for the protection ofistevronwchasbnrmvd

indvidal igts gaistthelegsltur30 Ev end the popuh st at respnsdeiegtes,8



n this context, responsibilty to the other Yresi h akoinea atta
branches was the problem and hihihstempracofrnir
responsiveness to the people was the mirtoinseangNwYk'
solution. ifu ne ic ni' etesrtie

C. NwYork as Tri ereae tdidNwYr'scneto
N ew York was an indispensabl e lslcpigbt NwYr' atoa

triger for judicia elections. Whie some naeaditcostuoalpvsoS32
have questioned whether New York Dlgtsi liosi 871 n
nfluenced the next states to adoptjudicial ayadi 801,adcmettr

elections al that much309 , the state i enyvnai 871suh upr
convention debates were ful of fo e oksdcsoadi 89
references to other states' practices. Clfri' eeae eidhaiyo
Before New York's convention, delegates NeYoksnwcstuin31.Nw
n Pennsylvania's 1838 convention and Yr' dpinwspvtli edn

New Jersey's 1844 convention had relied crdblttojiiaeetonad
on their neighbors') practices as valid: New dmntaigta oeswudcos

Jersey's delegates in 1844 referred faresalhdxprncadquifd
more to their neighbors New York and cadatsWihuNeYokbh
Pennsylvania for guidance, dismissing cligacneto n aigtepug
the relevance of other states. One inoeetnjugsitsntclawhhr

delegate mocked the idea that Tennessee ayeitn ttswudhv a h

or Mississippi might have anything corgtobasciedwhMsispi
relevant to teach them310. iO Iowas 1844 o hsise hs ovnin n h

convention, one delegate opposed judicialtrtojdcaeetindmnsaea
elections by denouncing Msssppi asfeeaim ujdcleetonwrels

"6an instance of badly-administered laws, amvmn nfvro oaim hra
connected with popularl yelected apitet aepwrt h
JudgeS31 1. " Afte r N ew Yo rk's co nve nt on ,goenrintesaecpaleetos
many conventions studied and copied itsgaelclpuatosonrlvrthi
new constitution. For example,corsStesuemcuteltin

Wsconsin, the first state to fo low New weeotndsrcdahrtanme

York ~~ ra on n84spread ngtle Newnl York'staewde

30 See~.,Neso, upa ot 1, t 93 Yrks auhnctae. co S . 's setters r e pt.e
r~ conc on to Ne York an th rNAtr
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Recently, historians of the antebellum vlm frvsosbten14 n
era have compared Americans and 15 a nrcdne.Sakdb h
Europeans during the violent European Pnc n h ersin31,tev
Revolutions of 1848. In Professor Seanexsigtasadpdnwcottuos
Wientz's The Rise of American wt oewdsra eortcpwr

Democracy, the chapter "War, Slavery, adfu ttsetrdteUinwt
and the American 1848" focuses on thenecosiuonS2.I18,th
Mexican War's aftermath, the westward Dmcai at ltomhie h
expansion of slavery, and the resulting Erpa eouin o olwn h
growth of the Free Soi movement, the picpeo tesvrinyo h

forerunner of Lincoln's Republicanpepe33"jsasA rinsteswe
Party317. Professor Danie Waker Howe, icesn oua oeegt hog
n What Hath God Wrought, simiarly titles nwcntttos eortcreoi
one chapter "The Revolutions of 1848,"recdanvnhierptwthsm
which, lke Wientz's chapter, focuses on setc opann httepbi a
slavery, the Mexican War, Manifest gtig6 are wyb h ubgo
Destiny, and the "6crumbling away of theths omitethug ofn

second party system.318" Indeed, America menglstrs'poe)srih,
had its own overlooked revolutions ofreomadeoccy34.5

1848, roughly speaking. In Europe, the PrfsoLuiHatfndth
poor and lower middl eclasses arose with cnlso iecpbeta h'epe
the sword, but their ethnonationalisthabeoinarlsneamtcl
leaders also arose with the pen, writingeniyothppuacnsoses,5a
more than twenty new constitutionS319.6unfemrlyialbe ttyhtws
Some Americans were inspired by these 6 anymt35"Bttemt a

effotsthogh omewer horifed y teswr320. Inscteateyto upn them

318HOW , spranot 33 at792836 Bpeu of cont tutsoarev, sWokn. Thpe s Nwa
319~ ~ ~ ~ ~~~~o the fhre rstng per od ofouto cons 173204,ailbethtutp:sr ona

Reaction,~re s79180 on n5-6 the-7 staes Howver the sheer07
1977);~ ~ ~ ~ ~ ~v umeRapr, 88:Ya ofReouin6, 32Sas revisn shintttons between 4 n

7n~ ~ ~ ~ ~~~~~15 was unpnI')a :a')I1ZA 0~)%-I reced1-%11%K -%A eted. SparkII Ied by the -%



European revolutionaries of 1848, these SaeGvrmn ruh akt t
overlooked American revolutionaries sipeadproitefnin,
were economical lbertarian and fiscall y laig alod aatrpk n
conservative. Howe writes that, in 1848, ohrcroaeascaint e ln
the Democrats') "Young America" o hi w rdt ihu n
movement had taken over with an agenda cneto rprnrhpwt h tt
of state spending on internal mpro- htvr31"nIdaaelgein85
vementS326 , but the history of the state epand h ra ieo eulco
conventions reveal sabipartisan alpourgven ntiexsie
consensus to lmt state spending and lgsain hsi nei hc a
egisative power. In the state consti - flce u ttadalteSae.I

tutional conventions occurring between hacrealufocretinTenw
1800 and 1830, the expansion of suffrag e osiuin aepoie aiu
and legisative reapportionment were masfrtepeeto fhsy
among the most important issueS327. n ijdcos ruuet rucntttoa
the wave of conventions in the 1840s, the leiato.Tshsbenneftegrt
focus was on lmiting lgsatures and ojcso osiuinlrfr.Asnl
restraining overnment328. Hartz bdlwmy nmr oecs h
observes that in the wake of the economi c epeo h ttemr hnmn
crisi, "businessmen were heroes and sesosfthLgilur.Dayhs
politcians were vilans, a balanced thsSaepifo imrvdn
budget was a mark of state morality, and leiato
the menace of communism was ... ground Onhitradecbstewveo
for constitutional argument ... [This covnisas"hrzntl[edaim,

philosophy comes closer to fitting the a ttslandfo n nte'
'laissez-faire' labe1329 ." De Tocquevil e itksi h 83sadbroe
had remarked in 1835 that "the lgsature hevlfrmoeate'scniuinl
of each state is faced by no power capabl e noain nte 80 n al
of resistingit330." De Tocquevile had not18033.Tecnntosfrtetitd
seen the power of state conventions, saedb n lmntd"als
which a decade later were determined to fiac34."Smlrtth sondax
curtai the legisatures. One Ohio delegate mauei e oks14 ovnin

complained~ ~ ~ ~ mp 180 1ws osete te and arorate functtut onsrqiedsae

326 OWE supa nte 3, a 829 se alothoernmcorporate. As a oto get at ong.
Fdw~~~~~qrd~o the imrYim mrr-Dmrmi. '9 r-own cre t,- wL th u f-_.nAA A ny



and localities to tax to cover al spending, I h 80,teeoe tbcm
and hold referenda to authorize tax mc adrt aslgsainadt
ncreases. The conventions also sedsaemny itrasfcsn

mandated uniform taxation, requiring tax o h itr fsaecntttoshv
burdens to be spread evenly throughoutgieltleaenonothadponf
the state or locality. Of the fourteen jdca lcin31 u hscag a
conventions held between 1844 and coeyrltdt h te etitoso
1851, thirteen restricted state debt, and lgsaue.Tecntttoa eou
eleven equalized taxation335aiso tetm eiee lce

yven the states that did not experience jde eemr ieyt noc hs
their own financial crises learned from the nwlmt gis eiltv xess
others and adopted these provisions.Frm14to85twlesasadpd
Thirteen conventions also prohibited juiilectosfrhirniecut
specia incorporation - which was often sses n iesae dpe atal
dentifed with specia privileges and elciestm.By16,otf

crony SM336 - and adopted generaltit-nsaesnthUioigen
ncorporation provisons337. Specia a ttseetdalo hijdeadfv

privieges were abiparian affair, and the moelctds eofhirug.Tee
new constitutions lmted corruption wr lopooast ujc eea
through more open access to incor-jugstelcinbtthfdra
poration338. The conventions also adop-34
ted broader procedural restraints on cosiuonmpedatrgrbrir

leiltures, including supermajority uosc. Jdia
voting rules on particular issues, shorter - --- I, I. C--

leiltive sessions, fewer meetingsia f

(moving from annual sessions to biennil T -. covno...,retdaoue
sessions), and recorded votes legisator-madtfomrejiclrvewa

by-legisator for taxing and spendin n adt raigne usatv n

measures 339. New constitutional provi - rcdrllmt nlgsaiepwr n

sions also required open deliberation,amadtcrtiganwnstuon(h
committee procedures, multiple readings eetdjdcay omk hs ae
(often three separate readings before a litsarltyThsduemnaews
fina vote), rules against alterations,astogepsivsgnlojueso
singe-subject-per-bil rules, and accurate asr hmevsfrtepoladta
tite and plain language for bils, as welli xcl httejde d4.Atog

as iposing other obstacles to legisation aotn uiileetoscridsrn
and measures for greater transpa- smoi otntedlgtsas

rfN r% r%% /34muc ip rer tofii Ppss e- tn nd tomn



more judicia review through institutional oenet. h l ytmwst
design. They had a three-step theory as paetejdcayidpneto h
to how judiciae ections would produce pelandpnetonheGvrr
more judicia review: (1) elections woul d n eiltr;teeetv lnwst
free judges from lgsatures; (2) elections maetminpndtofheGvrr
would embolden jdges by providing them anLeiltrndepdntoth
with lgtimacy; and (3) elections woul d epefrspot gis h te
threae nudges who did not defend bace ftegvrmn.Teojc
populr constitutional rights against o h itiuino oeso h

leiltve encroachments. For example, gvrmn a htteoedprmn
n the Ilnois convention of 1847, future machkante.Spoeyugva
U.S. Supreme Court Justice Dayid Dayi s e e h oe t aelw n
complaned that appointed judges had carthmioexuintisiplad

"6none of the confidence of the people,"5 li.Wynttyta oenet
whereas elected judges "6woul dalways Bcuetoefwmnmybcm
receive the support and protection of the corp.GnlmnsyLeth
peopl e344. " He acknowledged thate ected LeiltranthGororpste
judges might abuse their power, but he lasanbeoetseawcngoio
said he " would rather see judges the efctthjuiarmstgvtemn
weather-cocks of public sentiment, in aprvlthefetejuiayhsa
preference to seeing them the instruments cnrloe h tes u hysyt
of power, to see them registering the teGvro n eiltr o a
mandates of the Legislature, and the aponthtjdcryousl!4
edicts of the Governor 345. " Dayi salso Ilni esaesehe hs
commented that if the federal judges were sm iW39.Dlgtstruhu

elected, the people "6would have chosen thscovnisarudfrjiil
judges, instead of broken down eetost nraecut'idpn
politicians"5 nominated by the President346.dneadtirpwrochkte
Soon after, an Ilnois opponent of judicial egsau.Inndnsporrsf
elections mocked the supporters for jdca lcin andtauls

"6preach ing to us continually - distrust to jde eermvdfo tecnrlo
the Legisature 347. " But "distrust to the thohebrnesfte vrmn357,
Legisature" was the prevailng mood ofthsaecotiuonspmss66o
this period: [T he peopl ehave desired a poettergt ftepoladt
change, and have come to the wise prsrearoreqibiubtwnth
conelusion to elect the judiciary them- dfeetdprmnsiwudb omr
selves, and relieve it from any depen- ta 6prhetbrir.5"I

denc on he oher rances o t mkethem32 ndependnt of3 the Gover nor



Maryland 355 , delegtes offered similar re inngohrp es' ocast
arguments forjudca independence andpr-aovi S5 btmeofn

judicia power. Virina's 1850 convention ebaigasmlrpodmcay
adopted judicia elctions and explicitly anidsosm esget tftTh N w
ntroduced within its courts' appellte Cosiuonsat-e slur ad

jurisdiction cases involving "the anirglto es civ30W itn
constitutionality of a law 356. " Earlier agis th bckrpo tew rs n
Virgnia constitutions had not mentionedEuoeThNwCnsitonrptd
such a power357 . The European o mrcn6 it ofso n iln
Revolutions of 1848 had their various cneto 5ad"h r frvlto
manifestos, including Karl Marx and wihhscm pfo loteeypr
Friedrich Engel's The CommunistofteSae5ofOibtcldined
Manifesto. The American Revolutions offoareluin"hugteblotox
1848 also had amanifesto, Samuel htohrntosadSae r
M ed ary's The New Constitution, whichstugigoacmpshwhte
one might cal (abit anachronistically) The wr31 W iesotnjxa sdth r
Libertarian Manifesto. In 1849, M ed ary paeu oeetfrcntttoa
edited and published a series of 6
pamphlets callng for a constitutional eomaantErpa nrh n

convention in Ohio, which he distributed voec.65

nationally358. The New Constitution's ThNeCosiuonaorprtdn
ssues commented frequently on the tecntttoa eom neeyrgo

35Se 2DEATS N POCEDNG O CNT. Ot.6,84,reprinntthr aers soc ME a str
THE ARYLND-RFORMCONVNTIO T po-25 ao v359, ut morhe ofbte n

REVISTHETATECONSTTUTIOembura c noeHnayingasd mp One Pr-emocnracy,

201, ~ ~~ Cosiuto' ant -01 eh FaturfIalNWCOS ept and849
356 A.CONT.of 85, rt.VI § 1,in rpantegu ati n ,perpecte30 Wr5 a t ten,27
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York's willngness to "dare[ theleiltr..Lgsaoslofvrdth
experiment" ine ecting judges that was trnyo rpryi lc fpoetn
spreading around the country364. Medarythmeioouanpor.Wewta
and his writers were populist Democrats, Rpbia osiuin-lw e n
but they silembraced stronger courtssipe-adboelmandvsd
and judicia review. "Judicial indepen-topentheLgsauefmhaig
dence"5 waa slogan throughout thei r et pnu . ewn e
essays, aimed at independence from a Cntttot iebc otepol
bumbling lgsature. Again and again,thpoetanfrmhmwiouter
The New Constitution')s essays railed cnet oeetJde . si o s
against leiltive excesses and offered w e eiltr prigtego n
a lbertarian view: the motto on itswie[adatsndbbngmno
masthead in each issue was, "Power is bcm yorts n orbuaa
always stealing from the many to the be oei u ulcwrs hr
few365," 5 and by "6power," they clearl y nvshv aefrtnsi e er
meant thelegisature's power. Each issue oto h a-idn prse
was filed with statements lke the pepe ,6Aanndgithswres
following: "'The people are governed tooatakdlgstierosinherasf
much.' ... We have too much law... Gve dbsl-eln arngbnig
us but few laws and a simple government, icroain nqa aain n
and the people wil be prosperous, happysectv inralmpomns
and contented.",366 "Too much Legiltion bnftn oecmuiisa h
ithe bane of al Republics. "367 " That epneo tes
Government is best which governs least Sm rtr fTeNwCnttto

... ",368 In one issue, The New Constitution fvrddbosoe rdtrbtee
argued that: "[T he great evi of al freethuhjdeinhepshablcd
governments isa tendency todetrrletsewirstllmbad

overlegislation ... [Itis the people wejuialpwrThyclefojdgs

would preserve from the tyranny of praie opet pae ofsiutoal protect ng0
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and increased 371 , and forjudges to serve leiatrisuetandadmyvoae
longer terms with the goal of attractin n t lietpoiinswt muiy.
better candidates and strengthening thei r ie[h ugs hi oe aete
hands372. Judiciae ections themselves lcieb h epe n hnide
would "improve and heihten the wl ehv nidpnetjdcay u
character of our judiciary, " and the wihodtadltheegstuecnne

lgsatures would no longer fil the courtstoapithendyumk rjgs
wihweak and "broken down or defeated meetosithrhad-pueswo
pltcians.373" One letter writer rejected dactonyuethimser l38..
juiilreview374 , but that letter triggeredTh o-epu "t"wa
amre vocal and impassioned defense aprritbeusthewies
ofjdcial review by other writerS375.Ia adedtoapisphofngiv
frtreply, "Madison" attacked the lbry hminn oeadmr
leiltures as undeserying of trust, and hudeagislgsatvacon
aldd to the Ohio leilture's recent ThwrtsinheNwCsiuio
fiue.376"There is much lss danger of as aldfrepnigtegvro'

pltclbias ina judge than inaveopwrasadfneotnlfrth
lgsaor," he observed377. Judges feel pol'"rgtbtas o tergt
th egt of expectations of "honesty andofmnrte.32"Ithlae14s

ntegrity, " and "[a judge should know and OhonsardTeNwCstuin'
feel that the power conferred upon hmisviwtathlesaurwscoupan
asacred trust378." In a second letter,inoptt.Tecvnindlgas

"Madison" again hailed the separation of rvae eea ituto h
powers and the "duty of the Judicial eiltradterase aomk
branch to determine al questions of cil y oesaeofcseetd nteeeo
right.379" Without judicial review, therethcovnianOoedorl
would be no separation of powers, and prcamdttis"getwk"oudb
there would be "anarchy and many"lmtn..thpoeofegsars3"
evils.380" Another writer, "Veto, " asked: OeOi eeaepooe:Wees

Why hve aconsituton atallif tere s urestap and mdsayvsate

371 I. CONT., ne prov so9,rrnswtd mpn ty?...
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amongst the people in regard to osiuon8.Athrdlgebad
appointments to office - especially by the srne uiilrve nasca
egisative department of government; cnrc ruet h epewr h

converting that body, as they do to some suc falpwr n ihtepol
extent, into a mere political arena, sol elf l oeecp ofra
embittering the feelings of party spirit, and i eaencsayt aeapr fi
corrupting the pure fountain of legisation;awyioretoptcthminhirigs
Therefore -Resolved, That the new anlietsudrthfom fa
Consttution provide for the election of allgvrmn.I eaencsayta h

SttCounty, and Township officers pol huddlgt ato h
imdately by the peopl e384 . These poeslddwihtmnorrte
snients were echoed by other mr fetal ogadadpoette

dlgtes, who lnked the problem of i htwihte eandi hi w
leiltve power to the solution of hn 36

ncreasing elections of other officials, ThneOiocstuinlmtd
ncluding judges. Some delegates argued leiatvaponm tpwrsad
that a popu arlye ected court would betterretied co mcan spil
protect the rights of the people againstleiato.IPnsyviwhc
the government. One declared: It seems aotdjdca lcin yaedet
to me necessary and important, that the nti eoddcntttoa ovn
Judicia Department, who are repre-tinthnesarsasdsmlr
sentatives of the people, should stand as aruettohepbi.W na
sentinel to guard the constitutional rights DeortwsgvnrWi
of the people. Ifa law of the Generalnwpercaedfrjiileetos
Assembly should conflict with any right s htjde ol aemr oe
of the people - any constitutional n neednet hc i31 hn
guarantee- there should be a department,asonasteDmctigvrordd
proceeding from the people, and adwsrpae yaWiDmcai
responsible to them, which can revert to nesa rs dotd he am
those great fundamental principles at the agmn38 n enyvnalgsao
foundation of the State government, and age:Eeto lashsadawy

presrvethelanmars o th wilCon st tu te 5 ntherde bette bafces

theCovenio fo te eviio ofthCnsttuio coneltrat aruetthe people.) KemtHlies wees the

of heStte f hi, 150181, t 6 J.V S it tourpec of plowera ndin th thcilelpetopne
- - - - - - . 4or~x rmhou d_ 4 beil ein~r f tn a pown e r except so~n farm "itl a s



than appointment - more independenttiltemshfhabcoenoerl,
men, sir, for Ihol da man elected to office antiltwscople..tonvide
by the wil of the people, and having the cetiatsolgsainrrthro
confidence of the people, is freer to actrerscrtilgsaivdces..Yt
than the autocrat of Russia.389 telgsaueatmtdt ietib

The American Law Journal, published geealwitstrbuonimnig
nPhiadelphia, embraced judicialopatcarigS31

elections because they would protect Acodntohijuieheors
judicia power: When the Judges derive hdlce h ofdnead6 rsie5

their authority immediately from the t ofottelgsaueoe t
people, and can take an appeal to the cntttoa nrahet ni hs
same paramount power, the fear ofabssecm inorbl.O ea
removal ... for resisting Legiltive cnesseegdt ubtelgsa
usurpations wil no longer exist, and we tuejdcaeltinwreoeayf
shal probably hear less of the validity ofgingcutmoeofdnead
retrospective acts destroying vested dmcai rsie rsiei fe
rights - of legiltive reversals of gie yeiees yrsn bv h
Judgments without notice to the parties - pol.Bti inntet-etr
and of other usurpations of Judicial power, Aeia tws"h epe h
under the new definiton of law, that iis btoeprtgewhterbalts.Ti

"6a rule postscribed" intead of being "6a aconoftelgstu'sdgread
rule prescribed." It isaprevalent opinion thjuiar'rseelsoexan
that the present Judica tenure has failed antepuzeithanlsolgl
to secure either the independence of the hitr.Tecdfaiomvmn-te
Judiciary or the rigts of the people390.agnat relc cot-etd
As the judicia election amendment was peeetae omnlwwt
proceeding through its successive stages, lgsae oe flglrls-hdbe
an appointed justce on the Pennsylvani a rwn rmteFudn hog h
Supreme Court wrote: [Unconstitutional 180.Hwvritfddaplyroth
retroactive lgsation began and has 13struhte14S9.I hsea
been continued, because the judiciary has ol e okaotdacd ai
thought itself too weak to withstand; too DulyFedsce-anthtoews
weak, because it has neither the narwylmtdocilpoeue
patronage nor the prestige necessary to rfrs o a eepantesde

stai nt against the antagonism of the deieocdfcaonnth180?I
leilture and the bar. Yet, had it taken thwaeotePniof13,lgstus

ifq-tand on the rmpnart of the cns~tif tt on Ppl-- r mpiAdAqArpq tm r



excesses of reckless or corruptDeortinhsetastokheik
legslatures. As the demise of codifcation ofaptnjuialecinsorupss
followed the legslatures' decline, judicialbgethnpriasp.Afrtgac,
elections were part of the judiciary's thcovnindlgesemtoae
ascent. be rtc fpltclpris poet

C. Stro Pris, Strong Courts,patsnhpwudakovrhecrs
Stron. Constitutionsny 6 vi ad vi

Anothe-r question is whether the otnal.9 Spresagudht
advocates of judiciae ections were pplreetoswr ipytelse

cynically partisan or simply nal've about v1:dirceltonatestwuIbees
partisanship. The answer, more or less, pria hnapitet37

s neither: They embraced "6partyism"5 as Whragoensadlgiats
a means of protecting constitutionalhdepotdaoimnsfrterow
values. Some delegates surely believed patsnbefthvorswudea
that judiciae ections gave their party a ceko at nrge rnim n
better chance of winning seats on the aueo oeee fprispae

bench than appointments had, but thi s ao oei ohsytm.Tepolm

partisan strategy was probabl yaminorwihpryoltcineadasiet
factor, because many pro-election pplrcnrldcesd u ihmr

delegates belonged to the party already dietcnrlorpaisnjiil
securely in power. Itis true that New York eetos h ate eeapwru

Radicals and Whigs opposed the Hunkermehnsfooraingteppl

monopoly of the courtS393, and that one aantohrmntrisiuin n

reason they favored judiciae ections was aantseilitrss hsfihi

to allow the Radicals and Whigs to gai n at-u uiileecin oncswt

seats on the bench. But in most of the thlogemrasrainofaspry

states adopting judicia ections, the vgln urino eor~38
Democrats already controlled the Fo nln oeryrpbi
governorship and the lgsaure394, sothe Amrcteonnsswsha
Democrats' turn to judica elections in ognzdpltclprisudrie

these conventions only ceted potentia autoiylvtdfcinaoecuty
problems for their maintaining control over adsbetdpplrsvriny h
the courts. If anything, judica elections Faesdsge Cnttto gis
n these states created openings for the Pris 9"bti h 80,acnttto

Wis to win seats in judicia districts thogpaieemrd. cknas

Wihi tpi IrAqrnnh~r~q95Th mth I^ rn r!NrDemoc -i -rat n the e stt too th r sknri+n Nfnn



that democratic government could not, by aue.Tekyt htslto a
tself, withstand the overwhelmingl y eunn h ate n fieodrc

corrupting forces of the increasing pouacntlndmvgthmwy
concentration of wealth and corporate frmapitesanseclpiveg.
power and the seductiveness of banks, Ms eeae rudntta oiia
public projects, and selfdealing401. The patewreirnsclygobtahr
only way to save democracy from a ta hywr eesr vl rfso
corrupt aristocracy was to counterbalance Stpe kwo kobrvdha
those forces with organized popularanelumA riawsipyaste
power: mass political parties. Parties of6corsadpti.,46Ithrsef
coul dsimultaneously concentrate politicaljdcaeetinA rcnsnth
power for the people and also localize thatReouinof14mrgdcrtad
power to mobilze the "6country" againstpatetohrssheowrfbthi
capture of the government by insider tefgtaantcrutadcnetae

"6court"5 parties and juntos. The only way pwr
to fight monster banks and monster
corporations was with monster 0 drsigOhrHsoia
democracy: the political party402. By 1840,
Ilnois had a permanent two-party political
system built on thi ideology of parties as IntiseioIaesthe

protectors of democracy and inepeaisoftereofjdcl
constitutional lmits on power40. Van adKri al isNlo ocue
Burenite Democrats mobilzed their party ththecnniodlgassuhto

to fight a powerful "Paper Aristocracy" ri ntepwr5 fjde o6 c
(bank and corporate power and specia a0
privileges)404. Whigs mobilzed their party idpnetyo h epe 'I te

to fight the "Spoils Aristocracy" (the wodnemgthikhatedlgts
Democrats' party machines that exploited sogtoclapeawioppur

appointments for patronage)405. oiiS0.ScnNlo rusta
This development maps directly onto juialectoswrprtfa

the perceived role of parties in appointing logrtmtenofpcduarfrs
or electing judges. In appointments,66cralnthidenetpo rsf

Whigs and Democrats came to agree that jde hmevs 5sc sicesn

parties had been a problem in thpoeofhejr49Tetid
concentrating power and increasing itrrtto sHl' otninta
aristocratic self-dealing. But ine ections,moeaelw r-lgtsldth
maqny be vdpa/rt esfi~ cou dea p son utin on ~ infidileeton nodrt



1. Separating Law and Politics. - cudntframmnhv to h
Nelson offers a nuanced account tha t relo oua lcin h ra
wisely identifies the delegates' mulie t aoftepeolarineigtad
and often conflicting purposes forjudica c itos hyapeita ul sti
elections. In contrast to Hall's emphasi s jdcay omte os h ia
on the professional bar's interest in iprac fa nelgnfihu
judicial strength and status, Nelson amnsrto ftelw h oet
coneludes by focusing on a different cncetosadurgtjdewl
strand: that the delegates "intended to awy omn hi prbto n
enlist" 5judges "in the process ofsupradnotercmedtis
weakening officialdom as a whole,"5 and wl tn o eiinyi hs
that they were tethering the courts to "the qaiiain44.H otne nt ru

pepe4115

This interpretation suggests that the prtcigoniuinarghsfm
delegates aimed to undermine the poiis[Jdcainenec]scue]
separation of law and politics. However, t l h ihadtelw-terc n
some historians have coneluded that the tepo rtcino hi ers
1840s and 1850s witnessed the opposite: itrss-poeto flf n hs
the increasing separation of law and doetcrlinsearthnif
politics412. MSan convention delegates prtcinnth aqusio ad
favored judiciae ections not because ejyetadtasiso fpoet
they would merge law and politics, but -gaaten qa ihst l . o
because direct elections were better than mahvetebspoilecdofaw
partisan appointments in separating law -yomahvete osefien
from politics and protecting the unique exctvdpamnt-llwlbeivi,
judicial role. Nelson himself note sthat lbrywl ebtaohrnm o
both pro-appointment and pro-election lcniuns n nrhuls h
delegates differentiated judicial duties
from politics413. In fact, the pro-election surmcoftelwiseaesy
delegates offered substantial arguments mitie yafihu n needn
that appointments were a greater threat jdcay.
to the rule of law. One of the vocal Tejdcayithonybefet
defenders of judicia elections in New poetowihheeaandfncls
York warned that, while the lgsature cnlo o rtcin. odn h

preferred partisan judges, the voters shedotelaiishevngrfwog
would never tolerate politica judges,-thonypteorfincne

tantinn: rfa udg yein dsi to poifrq ticni caeae e~aidta h



appointments had416 . To the objection thatpefrdthsduisadosotte
elected judges would shape thei r nswocvdt oiisO hs
decisons to secure their reelection, the cutraoiaindfne fjdca
delegates replied that elected judges dte n uiilrve aaoial
would have more integrity than appointed ocurninteotxtfdrctjiia
judges. Voters would never tolerate a elcin-wodremgenth
feckless, wavering judge: Nothing in thi s osiuinldcson feetdjde
country would sooner seal the poltical nte15s h otwdsra
doom of any judge, by al parties and asrino hs hoisi aelw
every honest man, than the attempt to
bend his decisions from the lne of justice 2.ATedowrLitngJgs
to make political capital... He alone can anEmoeigJrs.
be a popular judge who is honest, CaeNlsnccuddttth
impartial, decided, and fearleSS417. ovnin ie o6 eni 52 h
short, the only popular judge was an cut ypaigte navr ifrn
ndependent judge above politics, and cnetta h otfsa rss
eections, not appointments, woul d nilgsauewv.H oae h

produce such a judge. aoto fjdca lcin mn
The law periodicals of the time echoed reom66ctalnthidpnet

the same view, arguing that the voters poesfjugstmelS42an
woul dpick "6wiser and far better" judges sitn oe rmjdet uy ohi
than woul degisators with their political h ovnin n oegnrlyi h
"intrigue. 418" Such a judge would "be a nntet etr43.Hwvr hr r
bold man, utterly fearless in the discharge svrlpolm ihepaiigta
of duty, regardless of any thing but the cnet istecnetostesle
right, and unmoved by fear, favor, or wr o oue nicesn h oe
affection .419" The supporters of judicial ftejr.Nlo strigtogtr
elections in other conventions echoed the delomnstahdlileodowh
views thatjudges had a unique and "6strict") hs ovninrte hntemr
duty to rise above political pressure, and revatcnxtotheetsht

thatvotrs oul elct udgs wo poe whcaed tonvpons42. Teoed

416Th Cnvntonof186,suranoe 99 a te rcteraormtan efens utes of judgs ca

286~~~~~ ~ ~ ecmrso eeaeChre .Bkr. mgt onse -h wfetou dain reemre nxpte

417Id.at290.cnst attn oarec onstl tof e eceudiesso
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trends matter, but the weakening trend poeua ue utiigjdca
was before these conventions, and largel y omn nteeidnet uis
ended after the Panics. Most of these mkn ra ugsmr ie6 asv
states had already "6reined] in" the judges mdrtrs"drn set fati 18

before the Panics by shortening thei r oeeti eelpetwsmr
terms from good behavior to relativel y iiino ao ha hf fpwr
short terms of years, a more direct way Jde eegiigecuiecnrla
of constraining their independence 424.I "fnesoflwasjrnuiictn
the era after the depression of the 1840s,reddovrtipro.Eenn
only five state conventions shortene d usin ffcsaejde nrae
judicial tenure while they adopted judicialterpwrihnwpocdesfrjy
election S425 . Nelson interprets judicialisrconadfrrungnth
elections as part of a program to rei n n ufcec fteeidne oevr h
the courts, but the courts had already lwo vdneeegd iigjde
been reined in, and to extend his moepwrtexldeveneniey
horse-riding metaphor, the conventions frmtejy afid.
had the judges switch horses mid-race: Jugsaogindrmtcne
from the weaker horse of appointment to poestdictvrcs(ahuga
the stronger (more legitimate and drce edc a o ttetm
emboldening) horse of popular election. cniee idn ia re)adt
As noted above, the delegtes soughtorenetrasfrvdis66gistlw)
more confident, assertive judges through or6agisevdne49"Byte13s
popular elections. Recal that Michael ugsi aysae otnl rne
Hoffman, the Radical who led the reform nwtil o edcsaanttelw n
effort in New York, called for elected tepwrwscdfe nNwYr'
judges to engage in "judicialegisation"14 il oeo ii rcdr
(that is, judicial lawmaking) and to enforce Jde loue nergtre n
natura rights as "God himself" has spcavedtsogueancnrl
establihed - a vison of transformative uiS3.Thpoetocm ntspl
judicia power, not lmtation 426 . Third, and hasifeinoeworasblnw
most iportantly, juries do not seem to jdca oesoe uis ugswr
have gained power relative to judges in buligterpwrorlandjicl
either the conventions or in this period reiw asgdulyncaig.I
more generally. Nelson emphasizes thatantigthbrdedvlomtsf
juries gained more power as finders of nntet-etr ii rcdr

fa~~~~~~~~~ vs42 on ofue orilaue thse nafime t g sh ft ofiin power



overjur es, as wel as over other branches Dmcaspealn vrtemr
of government. 6 rfsinl ukrDmcasi h

3. A Lawyers' Professional Agenda?covnithcnetonwudae
- An earlier and somewhat overlooked igoeproslfrjucallctn.
nterpretation of the rise of judicial h aia anun ontftHl'

elections iKermit Hall's suggestion that"poesnaagd"thi.Mrov,
t was part of a hidden professional odn ars n rgtwr hg

agenda of lwyer-delegates. He explicitly whidnfeditteraclAt-Rt
diminishes the role of "6radicals,"5 whom ursn46 h upreso h
he describes as opposing judica c niRn oeeteentHl'

power42 instead, he argues that the key comnwtthba'prfsialet.
supporters of judiciae ections were Tedlgtswowr otietfe
moderate lawyers with a professional
agenda of using popular elections to wt h ea rfsin uha h

ncrease the popularity and status of the WisKrln n twadteHne

bench and bar433. Suggesting that a OCnr eddt poejdca

stronger court system chiefly woul d lcin.Mroea etoe

benefit the legal profession, Hal supportsjuialectoshtitnvredda
his interpretation primarily by noting that rl alvt nteise
so many of the delegates were lawyerS434. Oth12degasol48wr
However, this argument oversimplifies the lweS3 n ayo hs ayr
politics of these lawyer-delegates. New opsdjdca lcin.Nnayr
York's convention, the catalyst for thi s hswr setilt h ra
movement, isa good example. True,cosnu.Teamdymiws
many of the strongest supporters ofprsninWcoinadIlosteex
jdicia elections, such as Michael w ttst dp uiileetos
Hoffmn, Alvah Worden, Charles Frhroe h ovnin i o
Rugge, Ambrose Jordan, Ira Harris, and eatohriesta ol aebe

Wila right, were lawyers. ipratt ayrspoesoa
Bu ost of these lawyers were notagn.Thprfsialbradme

the kidof "6professional " representatives t anfo orro hr ayr
of th etablished bar that Hal imagined.-hdrltvl oe oe hntejde
Onl Worden and Ruggles fit thi s eas aetdlayrwudb h
descripton. Hoffman was perhaps the ms motn esni h orro
eading Radical arnburner in the anwolcmadhierfS48

convention, and he had been a smalltown Intahecvniosouttomk
Iawyepr-po) Itc ar nn ort an e Plte bar +n ii~iNrnr! ~ ,N-+n n~r



I noted Nelson's argument that juries
gained power in the nineteenth century
and pointed out that, in fact, judges gained
power over juries 439. The weakened jury
might have been support for Hall's elite
bar thesis, but the conventions
themselves neither attacked nor
undermined the jury. The New York
convention preserved the jury's existing
powers - an unlikely result if it were driven
by the bar's agenda - and, moreover,
provided a more exclusive power over
factfinding. In drafting a new bill of rights
for New York, the Committee on the
Rights and Privileges of Citizens
proposed a jury trial provision that read
as follows: "The right of trial by jury in all
cases in which it has been heretofore
used, shall remain inviolate.44 0 "The
committee explained that it had added the
words "right of' before "trial by jury" to
"enlarge the expression.441" In final form,
the Constitution stated, "The right of trial
by jury in all cases in which it has been
heretofore used, shall remain inviolate
forever. But a jury trial may be waived by
the parties in all civil cases in the manner
to be prescribed by law.442" Delegates
from all four major factions in the
convention - Barnburner, Hunker, Whig,
and Anti-Rent - spoke in favor of the jury
as a vital safeguard against legislative
power and corruption. As noted above,
the convention did not expand the jury's
power, but it also fought off attempts to
reduce its power. Barnburners opposed
efforts to "give the Legislature absolute
and uncontrolled power over trial by
jury.443"

The legislature, Stow argued, "shall
have no right to lessen the people in their
representation in the courts of justice,"
that is, the jury444 . Whig Alvah Worden
advocated for preserving "[t]he trial of
questions of fact by twelve men,445" or at
least not including a clause to allow the
legislature to "decrease the number of
jurors.446" Even a leading Hunker,
O'Conor, agreed that it should not be put
in the power of the legislature to change
the number of men on a jury447. Two
Whigs argued that the jury was chiefly a
check on judicial power - not on the
legislature448. However, the general
sentiment was that the jury could work in
tandem with judges to create a court
system that would defend the people's
rights against abuses of power. Some
delegates argued that judicial elections
would improve the courts by opening
them to lay judges, unless the constitution
said otherwise. New York delegates from
both populist and conservative factions
welcomed this possibility. Charles
Ruggles, a conservative Hunker
Democrat, supported judicial elections in
part because: The presence of a portion
of laymen ... may in many cases be useful.
It may serve to correct the tendency which
is said to exist in the minds of professional
men, to be led away by habits of thought,
from the just conclusions of natural reason
into the track of technical rules,
inapplicable to the circumstances of the
case and at variance with the nature and
principles of our social and political
institutionS449.

439 See supra section Ill.D.2, pp. 1110-11.
440 New York Report, supra note 132, at 543.
441 Id. at 538 (remarks of delegate James

Tallmadge, Chairman of the Committee on the
Rights and Privileges of Citizens).

442 Id. at 1054.
443 Id. at 544 (remarks of delegate John Brown).
444 Id. at 547.
445 Id. at 544.
446 Id. at 545.

447 See id.
448 John Porter argued that the American jury

was not primarily intended to protect the individual
from the legislature, but rather "to protect the people
from the encroachments of the judiciary," which had,
in England, powers equal to that of the monarchy.
Id. Elijah Rhoades agreed that the jury system
existed "to interpose a check between the people
and the arbitrary power of the Judiciary." Id. at 546.

449 Id. at 483.
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Other New York delegates and prismr reo ocos hi w
delegates in other conventions embraced avctS5.OhrNwYreshae
layjudges as more aggressive defendersscrontebradrgdfrrfrm
of the people's rights and more able tothtwudrucnoolyiiginad
clean up the bench and bar450. Only two layr'febtlsthnu ero
conventions, Kentucky's and Maryland's, ayr46

lted the courts to practicing lawyers NeYoksCnntncrada
and prohibited lay judgeS451.cmitefrpoduacdfctona

Many of these conventions were filed poesmatt ipiytelwadt
wth anti-lawyer rhetoric, even from reuetecrs'nthbasexliv
lwyer-delegates themselveS452 . New cnrloe t raerl 47.A

York's, Maryland's, and Indiana's dsusdaoe oiiainwsms
conventions also included constitutional eiel o ato h a gna
measures that allowed lay people more Frhroe h rwn ubro ea
access to courts and opened up thelegalproias-temuhecsftelgl
profession to the broader pub ic453. Such prfsin-gealyooedjicl
nclusiveness was not part of the bar')selcinthoguthsprodTe
agenda. The New York convention WsenLwJunl mrcnJrs
adopted the following: "Any mal ecitizenanLwMgzieLwRpotrad
of the age of twenty-one years, of good MnhyLwRprealopsdjdca
moral character, and who possesses the eeto 48 nyteAeia a
requiste qualifications of learning and Junlspotdterprigta
abilty, shal be entitled to admisson to66smofteebrsfthLga
practice in althe courts of this State454 eson opsd uiil lcin
A Hunker supported this language as a bcue
way to rid the profession of the corrupt Thedctoabsofhugan
and incompetent by freeing the law prfsinlratcofaweae

maretfrm te ars imisndgivng cacpartedoefre to choo the rlown

450Id a 58-8 (emrksofdeegte nsl oad catS5.haer (rtznew Yorkers' eae
Basom; i. t 76-7 (emrksofLev S sytscor ond harocandc eagused t o reforms

thatied) wo60rdcentonyt)a.o n
451~ ~ ~ ~ ~ ~~~wes fe Y OS.o 80 r.I,§8 5 ees but. aT so the1 numbe of,§ 1

repinedin1 OOR, upa ot 3, a65;MD rprntew Yn1PORsuponve on, crate a; D
CONST.~ ~ ~~~~~~cm tte 15,atIV§4,rpitdi1PORCNTofo proceura. cod f caepite on a
supra ote 3, at 88-49.P R Es supmeanote tos8p, h a w and; N.. t.of

reduc th;cuts n barnC ec us ve
. Pn hpC n~tii tinqi p q p nf Qc nr over ts aran rue 45.A



conservative; and it must be confessed agesv n ouitjdcay h is
that, unless the effects of the studies and gnrto feetdjde ufle hs
practice of their profession be exettos-rmreacaelhf
counteracted by other lberal studies, they o hs xettos hycranywr
are in no lttle danger of becomin nbigoted agesv:wt nepoino eiin
and intolerant in regard to al changes in srkn onsaesaueti
law and government460. eeainwsatrigpiti

The lawyers in these conventionsesalsigamrwdspadrcte
were eiter very bad at pursuing thei r n cetneo jdca eiwi
professional interests, or their professio- Aeia oeeterlgltere
nal interests were not their major concern.weentrlay66puis.Whes
The agenda of these delegates - lawyers apitdjde nteeryrpbi
and nonlawyers -was roughly the public'sreidmnlonajitinthry(e
agenda in the aftermath of a financia a ees ftepol n hi
crisis. Without recognizing the context ofcosiuonagntthexsesf
the Panic of 1837, itisdifficult to imagine lgsaoseetdjde ntelt
why judicial power and judicial review 14sadery15sicesnl
suddenly became so broadly popular.tundocute arira hois
Judiciae ections commanded support(tedfneoidvdulrgsaant
from across the professions and thethexsesomariyul)
political spectrum because delegates Ti ril festerslso h
believed that they would promote judica c ottoog td hthsbe
power, constitutiona constraints, and the codteofsaejiilrvewrmth
rule of lw. Fudn r oteCvlWr h td

.~ ctede Jud s:nFron to120 lsai

nthe conventions, supporters ofonahnflfitesvsudsofjicl

judical eectins hped or aaggeress vnte nd S46 pou ntd cf artheufr

460Id a 42-3;seealo letin f Jdgs, JuialEnera tons fenctd udgRe : fupf edies

9~ ~ ~ ~ ~ ~~~~grs ve: w th8 an80) exp oson of dtt uiilRveaec sons186
1116 ~ ~ ~ ~ ~ ~~t kAVR LARVE[o.1316 Jng down st0)aae t/atuesssthcos

184s ndealy180sinresigl trnd o ol3en ert onm wasratur n po nt n
countermajoritariaesta shore ngh aees mor wni despr de practP ceBRE, A N
vidual ~ ~~ an accetanc ofans ude xese omaoiyrl)JUIALDT(20;KRMsurv noew n6

Ths rtcl ffrsth eslt ohemothroghWlam cal However, tercia heBore
stuy tathasbee cnduteofstaewereia not Mb r ab yTN "pop RE.45(0. hrasc
--- f- - L C _A.__ - _ L- -. 1 AappoL, n ted udgesnfn ic n tniheli fi repubn cii-



states such as New York4163 and rve nte15s(rwn rmtot
Virgnia464, and it shows a modest tit-he ae)wsacmaidb
ncrease in judicial review in the 1840s, aduln frpre ae ag
and then an explosion in the 1850s. icesbtnteog ocm ls
Details of the results of ths study are toepangthbusofjdclrviw

presented in Appendices Band D465usaaan liosweesmlr
There are other potential explanations Gnrly netenme frpre

for the increasing number of cases strikng caerahdacrtitrsol
down statutes, but either the evidence (prasftyoonhude)teews
does not support them, or at most, they enuhcvrgtoapreeliey
have some partial effect. First, these ihrflcalegstsaue.An
numbers do not seem skewed by the lrefutain fttlrpre ae
uneven reporting of cases. Certainly, the atrta on r rbbyi
reporting of cases in the early nineteenth gre-ait ae n hssol o
century was inconsistent or spotty ina few afethemonofjdclrviw
stateS466 , but almost al of the states in Masvinrseineptdcss
this era were reporting hundreds of cases mgtafc h ubro eiin
per decade 467. The issue of case reporting viigsauebtteptende o
does not appear to affect the results ofaperithstuy
this study. For example, New York's Seodthinrasinjicl
reported cases shrank markedly from the rve ontapa ob kwdb
1830s through thel850s, declining by shrineaenteamutolgsain
almost a third (in part because of judicial nte14sad15s tireta
reorganization). Meanwhile, the number lgsaue eeal asdmr
of New York cases voiding statutes saue vrtecus ftenntet
skyrocketed. Pennsylvania's and Ohio's cnuy oteewr oeadmr
reported cases remained steady over that trest tiedw vrtm.I e
same period, whil judicial review Yokthmstpvaltteitistuy
ncreased sharply. Simlrly, Tennessee's teicesn aeo eilto i o
reported cases remained steady from the lieuwthhersofjdcarve.Nw
1840s to the 1850s, while judicial review Yr' eiltr rdal nrae t
doubled in the 1850s. InMissouri, the paeo rths rwihame
number of reported cases increased prnucdiresinte15.
rapidly over the 1830s, 1840s,and 1850s, Hwvr e okslgsaiepc a
but cases voiding statutes first declined be tbea bu 0 tttsprya
n the 1840s and then increased in the fo h i-80 oteery15s
1850sn- (once the sqtate startedi elrfn ect ngX/Yr'- irw nir- p



early and mid- 1840S468. Pennsylvania's cotneexringjdiarvewlg
legslature had two jumps in the number atrtedsperneo h lcl
of statutes passed: one starting in 1844 stuetrkndongealttts
(when the number of acts jumped from fo 80t 85a h aepc si
an average of about 200 per year to abouthaduigte15s(bttrepr
400 per year), and another startin n n er4 iial, nOitenme
1854 (from 400 to 600 per year), which o oa tttsicesdsapyi h
seems to lne up generall with 180beoetecnninin85
Pennsylvania's increase in judicia review.reudthmbtteaontfgnrl
However, the Pennsylvani Spreme lgsainrmie taya bu 0
Court began issurge in judicia review gnrlsaue e er nOi' ug
before those jumps, startin n 1843- o uiilrve nte15s h
1844. Pennsylvania's second boom in tree tttswr eea csn

judicial review wa n the 1860s after the moevrmstftheacswe
amount of legilton had been lvel forpasdith180,weovrl
several yearS469.lgsaieatvthaaraddopd

ndiana's judicia review at firs gance shrl an re ied ev14.

also seems to track the pace of legisative Tnese)ssapices njdca
activity. While the number of general eiwi h 80 aeln fe
statutes was level from the 1830s through sapdo ntenme fsaue
the 1860s, the number of "local" statutes pasditherl180,ndocrd
ncreased in the mid-1840s before the whntelgsaueascsiety

Constitution of 1851 effectively ended that psigaon 0 csprya'.I
type of statute. Indiana's enormous wave te15s h ense urm or
of thirty-three decisions voiding statutes wsntsrkn onat asddrn
mmediately followed the sharp rise and thste'flryolgiaivacvtyn

sudden fal of local statutes. However, te13s u ahr uigtemr
most of the acts struck down in the 1850s stbeproofhe14sad85.
were not of the local type, but rather of Fo hs iesaeoecncnld
the general type, which gradually ranged ta nraiglgsaieatvt
back and forth between 100 and 200 smtmscnrbtdt h ubro
statutes per year from 1840 through 1865.stuestrcdonbtjdialevw
ndiana's burst of judicial review in the icesdee hnlgsaieatvt
1850s occurred as the number of generalwsfaordcing
statutes had been gradually declining. Throemgtwnriflisaus

Moreoer, te Iniana uprem C ftwer eth g d e sapernce of leith"oca "n



the 1840s and 1850s, and if that o rosbt otiue oa al
underlying cause was driving the increase inraenjucalevw.SlNw
n judicial review. In fact, three relativel Yor' xlso fcssfloe h
new types of legslation were appearing : 86cneto.Pnslai'
one procedura and two substantive. The apitdjde xaddjdca
procedura innovation was the local orreiwnth180,bfetesae
statewide referendum, and the new adpejuiallctosn180ad
substantive innovations were married Mrln' pone ugsi h 80
women's property statutes and lquor src onmr tttsta t lce
prohibitions. Nevertheless, only about ten jde nte15s an n ot
percent of the 1850s judicial review boom Crln tc ihapitn ugsi
s attributable to these new types of te15s n hi pone ugsas
statutes. One notable substantive satdsrkn onmr ttts

difference in the 1850s was the increase Juialectoswrnihra
n decisions protecting the judiciary's ncsaynrasfiin as fjdca

power and jurisdiction against lgsative rve' ped itrclcuaini
encroachments. Another was th surge cmlx n atr ev oehr h
n cases protecting property rigt, the ecnmcrispodedaep

obliations of contract, due proces, and skpismolesatvpwrhchn
restrictions on taxing, debt, and lgsative tr rdcd()amds nraei
proceSS473. These themes were consis- jdca eiwb oeapitdjde
tent with the conventions' goals for the inte14s(2nwcottuoalims
new elected judiciary.onlgsaueinteae180adery

Fourth, the timing and substance of180;()jdcaeltintofsra
these cases raise a question as to which moeidpnntmrevgltjucay
cause was more responsible for the toefrehsenwlmstrug
spread of judicial review: the economi c uiilrve;ad()asapices
crisis orjudiciae ections. If one ilooking injdcareewbeltdjugsnth
for a simple story that judiciae ections 15s l orrslswr lsl
caused judicial review, or if onei trying read.TePncpoblyaudth
to determine which cause was the mostintabupnjdcalrveinNwYk

snificant, the pattern of judicia review adPnslai nte14s uta
n the 1840s and 1850s does present a tePnc lotigrdtecnetos
problem. Some appointed judges in the teps o nrae eaaino
1840s started strikng down statutes at an poesanthtunojdiallcin.



and other cases involved corporate tucur48,anleiaivcosanS81

charters, banking, and debts, which were Tecsslmtn ponmn
also hot topics in the aftermath of the poeue locniud42,adwr
Panic of 1837475e y ae roetn jdca

n New York's surge, takings rulingsinendceaistalr hgS43
were most prominent, with a focus onThCorofApaslostukdw
nternal improvements, and even the Erie liurpobtonawndndigs,

Cana1476. One of the most important wasesalhdonoftemjrpcdns
Newell v. People ex rel. Phelps477 , a high h o usatvupoesfrpoet
profile decison in 1852 enforcing the 1846 rihsonofteplasflisz-ie
constitution's stop-and-tax requirement. cntttoaimframs etr
The state lgsature had authorized $9thraer.Idn'sptrnwsvn

milon in "6cana certificates" to finance the mr eakbe nte14s h
enlarging of the ErieCanal, but the IniaSurmCotsrckdw

lgsature declared that thee certificatesstueswi.Inhe15sitddo
did not count as debt or liblty. The Courtthryheeimsantenfo180o
of Appeals ruled that the lgsature coul d 85 nte hree ie.Gnrly
not circumvent the new constitution's tesbtneo hs ae a iia

requirement of public approval for t e oks ieo hs ae o
additional debt478. Issues related loosel y ruig fcss wr eetoso
to the financial crisisalso were groundsliurpobtonsatenwheorn
forjudicia review, such as equal taxation at8 Ioncsethcursrckdw

475Se C mmecil ankofBufal v Sarrw, ca s ht tr e480,ades adt vecst nt S48lege

legislativeprcedre arcdr) so cont nued482,lan wereont 8,at17

People,~~~~~~ neil34(..14)(iy hre) a 15) dly c.ae, p5roec n2 ud.Y can

Hookv. hitock,26 end 43 N.Y 18 n epend53; ee ga nst. sa s ary chao eS48

476~ ~ ~ ~ ~~~~qo prohe btse frm15 tukdw as 40Se ~.onaws, vVand ncak do ngaso,

related ~ ~ ~ ~~ esa shteEi aal omnv uso,78 NY ed. oe of7) thCorg p. reedents3

rel.~~~~~~~~~ ghts .. 9(15)(retkng) epe 41S, eg. ofithey p. arsy of Sase-f re

ex el.Olmtea v.Bd.of upevisrs,12 a theBreaft484N.. Gn ana's pattern wasrn evn

446(NY. peialTem 152. Ohe tains stCatues tw cer. n1 th.. en 850s tdd1so
th2 rt-tre t mes and tefr 186 o



as a popular referendum. Referenda,thjuysvri.Inaawsadvde
according to these judges who had been saeo hsise n ti osbeta
recentlye ected by the people, violated eahistuoncprdadfeet
the republican principle of indirectasetopulcpionjstsits
democracy486 - apparently judicial osbeta h ttt a olne
elections also increased judicialchutzpah. pplr rta h ugswr

The Indiana Supreme Court also dirgrigpbcoinn.Iaycse
overturne da defendant's conyiction forthelcdjugsoteInia
aiding fugitive slaves by voiding a state SpeeCutasre oepwro
criminal statute, citing Prigg v.thisuofugivsleshamnyf
Pennsylvania 487 for the proposition that tenrhr pone ugsi oe'
the federal Fugitve Slave Act preempted suywoproal poe lvr u
state Iaw488 . This decison was a twist on nvrhls nocdtesauea
Robert Cover's hypothesi sn Justice jugs
Accused that judiciae ections were a Uliaeyitsnopsibeo
reaction to appointed judges enforcing the dermnpecslwhhfoesee
Fugitive Slave Act. According to Cover's mr infcn ncuigtepeo
speculation, anti-slavery forces believed mnno uiilrve' ie n ti
elected judges would reflect local opinion alontsimratasipyidtfig
on slavery, and would refuse to enforce juialectossoncueamg
the Fugitive Slave Act489. As it turns out, mn.I h ovninlwso sta
there is not much evidence to support thi s uiileetosdtejdca eiw h
ntriguing theory. Stil, this decision by the 180chlegtatsumioqie
ndiana Supreme Court reflected some pwrul.Btjdca lcin i o
knd of conflict between pro-slavery publi c eeyceitwthjdcaeiw

opinion as reflected in the statute and in Covnindlgtsuretojica
the jury's verdict, and anti-slavery publi c lcin nodrt copihtevr
opinion as reflected in the elected judges ' hn hthpee:moejdca eiw

strkin don te satue ad oertrnig statest sai ssue and t o beothat

486Akr,5 nd at19 -9 (itng aie .ta e achd.nt tu on* Craps ted a d hi f ore t-

4 Ind. 342 (1853)). posse that okteat stacute as inotn oe

488Do nel . tat, Id.48 , 4 1 1popudnc ar, so r lnthatId O the u eso wfte

489Robert ~~ th MCoeJsieAcsd145 reltosi ete udges ntlvr thven ana

& 14 (97). ove stte tht: moe Suprcalemecourt sertedaly ore powuser one
Qnnhi~firnfini hi~fnrxthe ssuem ofnnmnn fuf tmL ver+ savesnm than-L ma-nyr of%



(elections) in order to produce Y ( udicial ftePnco 87 iheietdmi
review). They adopted X, and then Y (n nraigjdca eiw en i
happened. This pattern does not mean X prmex pl49.Howtsugtsha
s the only cause of Y, and one should be teeooi onunldt ero
careful to avoid the fallacy of post hoc,leiatvrdsrbuonadideth
ergo propter hoc, or hindsight bias. Itis fa frdsrbto aaeldsm
certainly possible that the adoption ofjugstselitsolgsaur.
elections might have played a different Hwvr n ih aeepce h
causal role: the expressive force ofpoiisfresinadppusmtct
delegates saying, "We want Y' may have teohrwy h aent n h
played a rol en producing Y, without the dboswudcl o oerdsrbto
nstitution of elections playing a anmoelgstiepwrOhr

mechanical role. Or the delegates saying, dpesosi mrcnhsoy(o
"We want Y' may have reflected a broaderexmltoefth180ante
political commitment to Y, with that190)floethtcus.Bcnra,
cultural shift in favor of judicial power pltcllaesfae h ersino
being the true underlying cause of te14snti ls embta
ncreased judicial review. Although these crssigoenceeqrngewlmt

explanations are valid, the delegates ongvrmtapwe
embraced judicialelections also because Thcosiuonoftele180ad
elections woul dnstitutionalize and 180,awelstheecdjugso
harness these forces in order to open the te15s eosrt httePnc
door for more judicial review. X was adteeooi rsso h 80 a
designed to produce Y. Moreover, as the abrdeim ctopulcpno:
section below demonstrates, some buligarodrfnatnofasez
observers in the 1850s saw the causalfieor"hpol."Oerisran

nk between elections and judica c aeitrrtdteakoineaa
review490.tedmcaiainofre akt

The economic crisis and the rise of cptliM9 hsAtcead oti
judicia review in the 1840s and 1850s is ltrtr ysgetnhtteAeia
one step ina much bigger story ofReouinof14adthelcd
American lw: the transformation from the jde httoervltospoue
ndustrial-interventionist state of the earl y eebt nefc adacueo h

nineteenth century to the laissez-faire emriglsezfrecntuioas.
constitutionalism of the late nineteenth I h 80,eetdjde eeoe
century. Professor Morton Horwitzjuialrveansbtniede
observes that New York courts shifted prcsfopoetyigsheoe



of the key doctrinal and theoretical shifts poualeecdjdgstemhiz
toward lassez-faire constitutionalism: teemjrtra n ouittere
from populist judicial review to o uiilrve oeta pone
ndividualist, countermajoritarian judicialjdeha.Adiantngoemgt

review.imgnthtscreetcnttioa

.ovntos emocrac ande Counterdemo-he

cracy: A4 Puzzlete h mjrtainteoyta
According to the historical scholarshi p osiuinlpoiin elce h

on popular constitutionalism, Americans pol' ilmr hnlgsaindd h
n the Founding era and the early republi c epevtdo hontttosdrcl
accepted judicial review as a majoritarian budinovteirclfrsauead
nstitution, a means of protecting the soeisth lgsainbig

people from their government. Judges chlegdadbnpsedefrte
were supposed to intervene on behal ofnecosiuoshabenrtfd.Ts
the people and their constitutions to easol aebe h egto
mpede an overreaching legisature and mjrtra hoy

to gve the peopl eachance to confirm or Intaecedjgsariutd
reject the legiltive program with furtheranipulscntrjotra heis
deliberation inthe next ection 495. If the mr fe hnee eoe-asrrsn
people voted in the same leaders to ers148intealyieenh
reinstate the same legisation, then the cnuy ugsgnrlybae
judges would step aside. Ina gross gvrmn fiil ahrta h
oversimplification of thi dynamic, judica c epea h hett h epeshge
review was good (slowing down the lw hn nte14sad15s tt
politcal process and gving the peopl e ugsbgnt dniytepol n
more chances to deliberate and decide),thflwofmjryrueaatrato
and judicial supremacy and finality were hge a.Ams l fteejde
bad (stopping democracy, or at least wr ato h is eeaino lce
slowing it down too much). The appointedjuiarewchmdtisaone-
judges from the Founding through the inutvtrno unemartra s.
1830s often relied on such majoritarian Ofcusteeneenh-nur
theories to support their exercise ofjugsddntsehem ertrs
judicial review496.6 aoiain5or"o nem j it inbu

Professor Larry Kramer, the leading thsmoenlbsarahlpu
historian of popular constitutionalsm, sotadfrtofruain:tecut

onep~ exap einn of th heryA n prtn- ce, as fnin tpnni (n h



against the majority's abuse of power. Itbeas66xcsielgltonsth
s possible to reconcile these two lnes ofgralelcusofteg..dawn
thought - one could argue, for example,evrthnwiintsgap0.Tecot
that the "6people themselves" had adopted jsiidjdca eiwa idctn o
constitutional rules to lmit their own onytewlofheppebtas
majoritarian power. However, the judges "niiulrgtS515ad6 aua ih
themselves did not make this argument adjsie52 vrtmNwYr'

explicitly. eetdjde eaemr rtclo
The New York courts of the late 1840s deorcitlf

and 1850s offered more anti majoritarian ANwYr or n15 tukdw

arguments than other courts, just as they an14stuestiguparfedm
were striking down more statutes than onetbihgfreshIS0.ndig
other courts. The 1846 convention helped stecutrjce ietdmcay

ay the foundation for the laissez-faire hr a eutfo loigtepol
constitutionalism that ascended after the
Civi War. New York')s courts dramaticall y oeecsdrcty h amkn

ncreased their use of judicial review firstpoe .Sktiaofhevinpulc

n the 1840s and 1850s, and even more tecutosre httepol fe

so thereafter, striking down statutes 66utiknclmropaisnmo-
thirty-four times in the 1860s, fortyfour uniy5755adttthcorsrep-
times in the 1870s, forty-two times in the sblt a oefretecnttto'
1880s, eighty-two times in the 1890s, and prtcino66moiieagnsth
seventy times between 1900 and 1905 499 .cpierclsnso rjdcso
The doctrine of vested property rights mjrte56 nasmlrcs w er
gained power in the wake of the 1846 ltr ifrn ug rt htjdca

convention, with the newlye ected judges reiw asncsrytpoet"ht
relying on substantive due process to lmitgraida5ofteFuin57-"bry
the Married Women')s Property Act of rgltdb a"0 aant"h vl
1848 and the Anti-Li quor Act of 1855. Thi s . facnoiaeddmcay0. n
doctrine expanded to become the basis srkn seto hs eiin ah
of the Lochner era. sauei usin thdcetddrc

At first, the elected judges added a deorcthugrfrnafrte
minority-protection emphasis on top of ceto flclshos hs lce
their majority-protection theory of judicial ugs-eetddrcl yvtr on
review. Ina takings case in 1848, a New ta hsohrfr fdrc eorc

York~~us for edene rvcia ewie asn vo ndfatngno



n Wynehamer v. Peoples 51on 1856, o h enyvnaSpeeCut
the New York Court of Appeals struckbakdwyfrmtipotonnth
down alquor prohibition act on the md18054.Te n15,o h v
nnovative grounds of substantive due oftesa'sirtjdcleetonad

process, adecision sometimes cited as hsoneeto akt h urm
a forerunner to the substantive due CorhexaddnjuialevW5.

process right to property in Dred Scott and Inacvlaswhrtelgiauehd
Lochner. The Wynehamer Court was staieajr edc n ree e
divided five votes to three, with three til erldta hsitreto
concurring opinions and two dissents. oesepdtelgsauesbud56

Judge George Franklin Comstock, a Moevrhefeedagnalciqu
conservative Wi(and later an ofdmcaielton:egstus
anti-Lincoln Democrat) wrote the lead wolsmeispadrtmjrte,

opinion, even though he was the mostreutnin"hsaifcofndvul
junior of al the full-time judges511 . He rihs]beaergtswe"ooemel
justifed judicial review in 1856 on the o h asst trc hi teto.5

grounds that legiltion is sometimes the Thcorstuculntreynte
result of mistaken "theories of public good peletprecinvduligsbcae
or public necessity [that] command popularevnithpolecrdauthseigs
majoritieS512"5 and that the judiciary must i eea esCifJsieGbo
protect the "6vital principe " of "free dobewhtrteyoudnicte
republican governments" 5aanst popularbrahotosritsndoayhngn
abuseS513 . The concurring jdes focused repn.
on the procedural right to ajry trial, and Onyerltthfiseecd
Comstock was the only judge to offer a PenyviaSpmeCut(cldg
substantive due process rigt to property.fomrCifJsceGbnownl

New York was not alone. Many otherJutc isn57frhrdvlpdhs
states in the 1850s shifted to thi s onemjrtra ter fjdca
argument. Most, lke New York, had reiwThcotinadtdte
adopted judiciae ections recently. Chief lgsauesodrt rvt at osl
Justice John Bannister Gbson, who had pretybcueothhis'vtd

510 1 N.Y 378 1856. upo the cntttoaiyo PennsylvaniaSprm aCut
511~ ~ ~ ~ ~ ~~bce awayoc from thinte sy post onig no thet. dt8-5

the~~~~~~~~~ d-1840s5as n185 ToasM Kran 1 4.D henl n. 1850iel, on the eve

CZ~~~onrma~h ownldi ennf- ect onp backa to tep Supreme



statutes "are enacted, which bear... on the fin n igahratiue h
whole community... [and] are unjust and sde iei uiilrve oters
against the spirit of the constitution, [the o uiileetos
community wil procure their repeal... And Tetnec ftelgsaiebac
thati the great security for just and fai r Ihdams adrd)i osalwu
legiltion519." The people can control the bohteter.Aantisgrsin,
legilture, but the same is not true for tejdcayi u anrlac.Bfr
ndividual stargeted by the majority: itbcmeltvacseoainly

But when individuals are selected from ocurdfitscumngothewo
the mass, and laws are enacted affecting wr upsdt ersn oenal
their property, without summons or notice,thwiesotepolbutatdnr
at the instigation of an interested party, i o at o h orsaeqiea
who is to stand up for them, thus isolated na h epea h eiltr
from the mass, in injury and injustice, or tesle52
where are they to seek relief from such AcodntoJsieGbn'frn,
acts of despotic power? They have no teapitdjde eecwdb h
refuge but in the courts, the only secure deortclgimyofeisarbu
place for determining conflictin nrights by elcingaejdsmoeouget
due course of law. But if the judiciary give asr hi oe nbhl f"h
way, and ... confesses itself "too weak to pol. n hodcso n15
stand against the antagonism of the dmntae hssiti tiigdw
legisature and the bar,"5 oneindependent txsaueta aeseilpiiee
coordinate branch of the government wiladeucontoprclridvdas
become the subseryient handmaid ofan oprtnS2.Thoiinsate
another, and a quiet, insidious revolution wt h aiirpicpeta h he
effected in the administration of the bace r ah6 evnso h
government, whilst its form on paperpepe"bthnem aszdhtjicl

remains the same520e asmr morati poetn
The answer was for courts to set aside idvdasfo h epe

judicia review for "the people" in favor of Idontamthtitisrpea
judicia review for individual rights that wilwoecmutysudbeorfard
not mobilze the peopl en their defense.thnhemshlpssidvua
n 1848, the Pennsylvania Supreme Court mme..I satiesynta tra

had admitted it had been "too weak521 7,vglnei h rc flbry n oi
but in the 1850s, it was making up for lostisoagodovrmnndffedm
time by asserting its strength. From frmopesn.Aiglidvdu,
e ectedi ude wrn- Wth lmitedi terms, sucirh hX/xp iiqtmx qmtm- q f



take that part in governing themselves,reetysvdinheIiaalgltu,
to which they are entitled under the sohhafitanexrecewhte
constitution and laws, and wil not exert, itrss asos n uiu
n this respect, that weight and influence ifune hr.I h epewr
which they may justly claim, must not be 66satnudeloesfmdprctd
surprised if others take the trouble to bakperafelnmihberosd.
govern them, and do not, at alltimes, do [t]runamjoiyoth
soina satisfactory manner. But the leiatrwhcwoddcaeal

remedy for any such oppression is not, bnsaniac,[n]cnict hi
and should not be, to ask a departure, on paeanthbuligfrmwcht
the part of a judge, from the strict lne of ise 2."Bsdo h xeineo
duty, but rather a resort to that vigiance thPaiso187nd83,hs
which has been neglected. A community exmlwa nofrethdTe
thus suffering under oppression cannot cnurn ug cnwegdta
apply to any Hercules for help, for itis jdca eiwi hs aeloslk
with the peopl ealone, under our system asmn opoettepol gis
of government, that any such Herculean hmevS2."Btaprnltecots
power resides. Itiswith them to make orroewstdojtth.
unmake constitutions, laws, and Saeyas nee noteecss
officerS524. h nin urm orctn rg

The peopl ehave the power to fightv.Pnslaiadferlpemto,
aganst government abuse, and if they src onasaesaueta a
suffer such abuse, itistheir own fault forimoecrinlsctnsnthewo
being complacent. Their remedy is the asitdfgiv leS2.Thsecio

next election, not liiation. By contrast, wsa pqetreo orsnecs
ndividuals are powerless against the ofeigndeprnshtnoteisu,

tyranny of the majority, and have onl y u ehp hs jde a e
tigation as a remedy. Thus, courts have pesctvonthrieetpain,

a cou ntermajoritarian duty -and perhaps addbosifune htmgthv
no majoritarian duty. This change woul d e osc ttt, vni h ttt
have been remarkabl en any era, but itrfetdtevtr'peeecs
was particularly soin the context of the Smtmssaeywsteiaeyi
recent democratization of these courts. thcor'deionInis na

An Indiana udge, concurring in strikng MihgnSpeeCutjscevedo
down a lquor prohibition statute in 1855,stiedwalqurpobtonttt,
worried that popular "[interest or passion,wangaaisalongndvulst
or prhapsq other dub ousn m nfl uences, often pnm".hrtq1xPqMtpmirt/595



mprovement piracy530" and takings. He gadte gis hi w ahes
wredta,"if the rights of minorities are peiiacadmsuddza-adt

not observed, it wil not be long before prtcthmiotyainthenjscef
the majorities wil be in bondage. I ook temjrt55"Ti or a ofotn
upon this thing of taking private property,twleaisushttrgrdsoefte
or subjecting it to unusual burdens without cutraoiainagmnsi h 80
the consent of the owner, as a great stride inectvsae:(1lolrfrndad
toward despotic power531." The Ohi o 2 iurpoiiin
judge was anti-slavery, so itis not Js steewr oeuiilrve
surprising that he would draw on slavery cae frmte idAlncad
to critique democratic abuses inthe Miwsentashreeealome
1850S532. However, the Michigan judg e onemjrtra hoisofrdfo
was a Democrat who hated abolitio- toergosta rmNwEgado
nism533. But party affilation does not teSuh oesuhr orswr
seem to track these new critics ofmoeatvinhe14snd85.Te
democracy. The judges were a relativel y lce orso oiinTnese
even mix of Democrats, Whigs, and adMsori atclr tukdw
Republicans, and of pro-slavery and saue hren oren n ietms
antislavery. rsetvli h 8056 h

There are almost no examples of apitdcut fNrhCrln n
countermajoritarian justifications from Gerialosucdwnttts
states retaining appointive judiciaries, and rltvl fe57 oeesm
few examples from before 1850534. One suhr orsasre uiilrve
exception was a Delaware court in 1847 lesotn(rexmeMyadad
explaning the separation of powers in Knuk).We hyddofrater
these terms: "These co-ordinate branches frjdca eiw hyahrdt h
are intended to operate as balances, taiinljsiiaino eedn h
checks and restraints, not only upon each peleadtircniuioagns

othr, ut ponth pepletheseves to lprolte tenmcnoraga mnt3t.he ustceo

530 ~~ h mafft or ty535." Th srwfr courty was confron ng.

Ohio ~ ~ ~ ~ ~~w e0 ssues) that trdg wa uu an 1(88.Amrier ed isomeltof vte
Spadigwh ha benapoitedtoth curt OioLocCount ortr an aMent n t15)wihhe50
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no explicit critiques of democracy in the NwEgadi upiig osdrn
southern states between 1850 and 1860. ta h hg adterfrrnes h

One explanation for the rise of judicial eeait)hdbe h rpnnso
review and countermajoritarian theory juialrvesonrcutad
may be an extension of abolitionism.prptyigsawelssktcso
Legal historian Wilam Nelson suggests dmcay hs nisaeyielg
that abolitionism led some jurists to turn sest eawa xlnto o h
to natural rights and fundamentalepninojucalrvwad
principles, but this "6style of judicial o traoianim
reasoning540 lost out to pro-slavery and Ntby tt ugsaon h
nstrumental reasoning in the 184Os and cutygnrlyue hi e oe
1850S541 . Nelson argues that anti-slavery nta uhfrtems motn
deology prevailed after the Civi War as puosof"hAmrcnevltnsf
formalim.430 My research suggests the 14"(iclrsrito eiltv
possiblty that anti-slavery ideology spnigasfraecdryupoett
emerge dna few pre-Civi War cases of lndu oewt hi w ntttoa
countermajoritarian critiques, and itisalso slitrs:tepoeto n xaso
possible that judiciae ections may have ofjdcapweagislgsatv
ncreased the influence of abolitionist ecocmn.Wieti euti

politics. c n itn ihs m fteoiia
The notion that abolitonism was a proe ftesaecnetos h

factor in the rise of judicia review and jugsepaidjdcalearmnl
countermajoritarian theory is bolstered by poeabvanbyndtemrcnrl
geography, but also undermined by proe fteecnetos uha
geography. On the one hand, southern ficlrsant4.Pparosiui-

courts were mixed on judicial review, and aitmyhvecaedjiil
they did not generate critiques ofelcinbtlcedjgsdvlod
democracy. On the other hand, New at-oua osiuinlsaogwt
England, the bastion of antislavery juialndpdecad

thought, accounted for lttle of the judicial jdcafilty
review in the antebellum era. Itisperhaps
no coincidence that New England's C. -1ajth
judges were appointed and also struck i Eetos' -
down few statutes. One might expect New one.-.1orri IFkWY

England abolitionists to have produced Ddteaoto fjdca lcin
some countermajoritarian arguments, but cnrbt oters fcutr
Ihave fou nd none. \hen the r couirts did mirtrq hni- ntpIt ~ n



review as defending individuals or smaller t h at rohrpria neet55

communities against the feckless peopl e u eortcrfresudrie
and the evils of democracy?parngbymkgmoend oe

1. Judicial Elections and Faction. - ofcspplryeetd rfso
"Things fal apart; the centre cannot McalHl bevs Tepwrt
hol d544." One political factor helps explain sectofiashdfenpvddgleo
both the increase in judicialreyiew and maoiypresnstelgsaue,
the increase in cou ntermajoritarian ism: hligt etaieaytnece
the practice of judicia campaigns in thi s oadfcinlsmo usatv
era. Judicial candidates fought harder forisu.Wthproaeowsgn,
party nominations, with more competition suhrtaisonnenlfag nain
among factions within the party, and they diapre54."Hlqutsnunmd
did not compete directly for the general bevrbaigtedsra fteOi
elections. Thi scampaign dynami c eort n15 ntercn
exacerbated the political climate of the cntttoa eomwih"ad
1850s, pushing judges from the center out boe pterpicpeo oeint
to the edges of the political spectrum. aycnrlognzto57.5
Judicia elections emphasized local Tifrgetioofficss
districts and factions, rather than
statewide public opinion and the "6median ebeai ftelre oiia

voter." From the remaining records, itis famnaini h 80.Tefudr

even difficult to figure out many judges' o h eodprysse a ogtt

pryaffilations. Nevertheless, from some logapsibebubyteary15s
fragments we can reconstruct a grainy i a olne osbe vntog
picture of party politics in judiciae ections sm a huh h opoieo
n the midnineteenth century.180hdsvdteUintisoimm

The appointment process, for betterwaquclsuehd.Htdsriste
and for worse, had been a centralizng 15sa eaeln olpeo hforce rewarding party cohesion. The party ntoa oiia re n fms tt
n power reinforced its strength and pltclodrlaigt oa dsn
dentity by building a machine through erto58 ad6aphyabeniad
patronage. Of course, the elected officials54."Msfudmnalh
also used appointments to reach out to ainto
smaller communities and constituencies,fidthtAecasoalrgonad
but convention delegates complained of aflain eedsluindwt hi

cronyism in judicia appointments more laes h at ytm n hi
than of sqpecA interesqts. L ikewA seP avrmet hvfltbta n



The practice of judicial campaigns sprt atoa onycnetos
magnified these forces by adding more oecnevtv ukrcneto n
centrifugal force and less cohesion. In an oerdclBrbre ovnin h
appointed system with competitive HnesdnucdteBrbres

parties, judges had to consider, among atepso66rduelininad
other factors, whether they would be diiinnthdeoricakS5.Te
reappointed by a governor of the same fcinlifgtn pedtruhu h
party or possiblya governor of the other sae n hi eaaenwppr
party, or perhaps alegisature of thei r takdec te al51 fe en
party or the opposing party. On the one oto oe ntecntttoa
hand, the politics of reappointment ina covnithHukrreredoter
climate of uncertainty pulled judges steghapryindrsntesae
toward the center, even if those same Deortcnmaigcnvto,
forces sometimes pulled away from the cnetn hi oe vrapitet
center, too. On the other hand, judicial nopwroe at oiain.Th
elections pulled more consistently away cosentnofheBrbnrte
from the center. Even though the parties Hnespse hog h oiain
were less stable, they were stil the vehicle ofouHnkrfrthfurC rtf
for gettine ected. The problem was that Apaspstos npr eas h
the factions and interests within the Hukrcniaehdmoejiil
parties were increasingy powerful. The exrinadinptbcusHnks
newspaper accounts of judiciae ections cotnetootrlheptym hir.
n the 1850s and later in the nineteenth Atrtecnetotefutae

century reveal a consistent pattern of Brbresdvddtepryb unn
judicial candidates competing actively for teroncniae o h eea
party nominations, relying on the support eeto nmn ae52 oe unu
of a faction, a region, a smalerfothjuialecinswsraivy
constituency, or a specia interest withi n O53,adteHnessettefu

the party. Judges then di lttle to compete saeiesas aigavnaeo h
for votes in the general ection except ms ossetadrlal at
for praying that their party machine was mahn
better at turning out its coaltion of voters TeNwYr esaeso h
than was the other side's machine. Thi s 80 iial fee tre bu h
political dynamic helps explan the fcin'brann vrugsi h
ncrease of judicial review and the rise of saecnetos ihjde h

countermajoritarian theory to justify these reesnddifetitrssad

ni- Newnn York'sin fn rst ud ca ectons



the party ticket, with no news about the thbomfjuialrveinhe15s
judges campaigning publicly, no Mn fteesae a eoemr
editorials, and no open letters to the etnclyadrigosyivsad
public. The Pennsylvania newspapers in terprisas eaemr ies
the 1850s and the late nineteenth centurythDeoricPtyinptcua
displayed the same pattern, including Sm ugs eoiain n
some intense factional fihting for party reetosmyhv eedduo
nominations, but no campaigning by deednthritsoapwrflmoiy
judges in the general ectionS556 . The comntorieesgou.Aex pl
veteran of the Pennsylvania Supreme isJdeAbr aoz Bnmn
Court, John Bannister Gbson, won his adz'fthrIn16,AbtCroo
nomination in 1851 by only two votes in sto h or fCmo la n
the party convention, despite being one rldta bu a"lmtn h aeo
of the most wellrespected judges in the lqo a nosiuin 50.i

nation. He had not been a party insiderpesnletrdfnighsdcso,
and had no political base ina faction ofAletCro wt:
the party, and therefore he faced a difficul t aeanucdte aa eiv
chaleng en the new era of judicialitobanwheIdootouthtay
elections. He reported afterwards that he otecnluinwldhvbenm
did nothing to campaign for the general oiia etIko yonfrns
election. He simply rode the party sfiinl oasr hti a a
machine to victory557. Judge Joseph R. dfeetcnitoso h aIsol
Swan was not as lucky. He was a haeblydcardtM51
well-respected judge on the Ohi o eadd Telqo a n h
Supreme Court who expected an easy jde h a pediwl suel
reelection in 1859. However, because he utmtl ettecnento hc
had enforced the Fugitive Slave Law, the te eev ttehnso h epe
Ohio Republican Party refused to t h~]Isalas aea peli
renominate hi m58 . The reelection detm52"Abr adz'
campains of these two simiarl y osiunyo emnadIihvtr
establised judges demonstrate the i i ra uiildsrc eesrnl
determinate nature of party support in the opoetohesaue53.Ialtrcs,
judiciae ections of the mid-1800s. hwvr h eea emo h e

Judges in the mid-Atlantic, the YokSpeeCutadhnteCur

Midwest, ~ ~ ~~ an ofd thebrersae roe o pesuel stteshbee mortue



Nevertheless, the episode ilustrates that temcaiso eorc n h
when judges in lower courts run forclisoppuamjrte.
election in smaller districts, a Otefaorsemdoshp
majority-minority population (such as the Coscksdutabtpplr
rish and German constituents inAlbertmaoiesOneteWgPryad

Cardozo's district) can influence a judge AmrcnPtyfle adth
n consideration of his "6conyictions"5 and Rpbia at mreCmtc

lead him to adopt the leal theory that a ebae h eort59.H a tl
judge should defend a local community anrdtUiostndpoedouhn

aanst a statewide majority.sesiobth alo trny
The "6countermajoritarian" judges ofcodmeabltnisheRplcn

the 1850s also reflect some of thi s atadArhmLnon els i
period's politics of fragmentation. George relcinam igdungaRpbcn
Comstock, one of the judges to warn sweoftetaei18.Dunghear
against "6popular majorities" in strin ng e roe
down a New York prohibition law, TeFdrlGvrmn a omr
questioned the reliabilty of American rgtt naeoescino h no
democracy on several ground S565. He fraproeotieo h osiuin
was a conservative Whig who was n oergtt rpgt yfreo
skeptical about another democrati c rsi n tt h teresniet
nstitution, the jury566, and he lateranopinsfoteSaethnths

embraced inearlier New York jurist who t naeteKndmo rzlt bls
was a skeptic of democracy, Chancellor
James Kent567 . The factionalizing ofslvrothTukhEmieoabih
American politics also contributed to plg~50

Comstock's questioning of majoritarian Cmtc dee osae'rgt

democracy. By the time he ran for office anlitefdrlpo r:"Udrth

n 1855, the Whigs were collapsing into Cnttto fteUie ttsteei
factions, and the American Party (the nosawofrgtinpcerwrb
anti-immigrant Know Nothings) had been islw rismltr oet pedo
rising to replace the Whigs. Comstock toppatehepionorstmns
won the nominations of the "Silver Grays" o n ls rscin pnsca n
(the faction of conservative Whigs) and mrlqetoS7."Cmtc a
the American Party, and he prevailed overseraraontoviehsccrs
a split multi-candidate fiel d568. As parties aotpplrmjrte nte15s u
were splitting into battling factions, some amnthmwsagoigc mtet
udgesn-q unsui rpri sny~ sqaw that the center nqtPqrihqinhpnftr-rriiqn h-



Critics of democracy could be found bcmn la htantoa oua
n every party and faction in the 1850s. mjrt ol etesrnetwao
Democrats and Republicans joined frteRpbiasaantsuhr
Comstock and other Whig in worrying saemjrte.Sil blto ol
about the dangers of popular majorities. poe hmt e ug' oei
Wilam Yates Gholson, an Ohio judge,prtcigndvuarghs

was born inVirgnia and practiced law in
Mississippi, and then left the South 2 uiilEetosadDsrcs
because of his anti-slavery views. After Jdca lcin locnrbtdt
joining the Ohio Republican Party, he was famnainb raiglcljdca
elected to the superior court in 1854, and dsrcs eoejdca lcinjde
then to the state supreme court in 1859572. eeapitdo ttwd ais
Hi son volunteered for the Union army thywrmoelkytoinupihte
and died in battl e7. Judge Spalding, who cmoiino h eiltradte
had used images of slavery to criticize hdmr netv osa ntego
democratic excess, also joined the gae ftegvro n ttwd
Republican Party early on574 . From the pltcasi re ownrapit
opposite vantage point of Comstock')s, et7.i h r o uiileetos
Republicans in the mid-1850s had thei r ayjde a o sasb itit
own reasons to raise questions aboutshfigtebeofuprtrmsaewd
popular majorities. aoiaino iint lc lc ns -

During these years, pro-slavery forces tece.I h aeo uiileetos
were pushing for popular sovereignty in moetahlfftesaesolwd

Western states and territories. In 1854, MsispiadNwYr ybsn l
the Kansas-Nebraska Act marked a majororsmofterhgcutjdesi
step toward popular voting on slavery's gerahcdsit.Svncetd
status in the west, followed by a period jdca itit o hi urm ors
known as Boody Kansas. Meanwhile, NwYr n1457 liosi 887

pro-slavery forces were winning Ketcyi1897,Mchgnad0
elections575. Itis possible that northern Vrii 8 n15,adMrln 8 n
judges observed these developments, Idaa53i 81
began to distance themselves from Ditcinalecnotxpinmh
"6popular sovereignty"5 rhetoric, and ofteicasinjdilrvewTh
became less enamored with publi c lgmn fdsrcs ol oaebe

opinion ~ ~ ~ ~~ m ord vtr.Ocoreitwsas sufityo difbeet stron estatweo



elections to produce such a huge burst of jde ol efe ob ugs h
conflict between the courts and the opoetofjdcaeltinhdte
legisature. Furthermore, judges elected sm ol hysml iare bu
statewide (such as Pennsylvania's,thmen.Frhmlcioswea
Ohio's, Missouri's, and New YorJk' fou

permanent seats) were just as much a thnapimes.Tedbesctud
part of this burst of judicial review as anehsotetiehtjugshul
judges elected by district.bejdejsaslwrseeine-

Nevertheless, districts could have snl rfsinliin n ifrnitn
shaped the opinions of individual judges thiroefmmreplic.Teqsin
ithose judges considered their localfrmndegaswswhcslcto
constituencies more than they considered mto ol lo ugst emr
statewide public opinion. Most of the ineedtofplicadflowhere

judges who struck down statutes with oflwThsdvopetiotn
critiques of majority rule (and often with osue hntedbtsaefae
defenses of smaller communities) hel d nsml Jcsna eorc"trs
districted seats, not statewide seatS584 .a hr sapehsoia vdneta
Ajudge from a particular district might be thleaprfsinwscaigison
more sensitive to a statute's impact on cutrofeptieadrsortc
that district or an interest group, and he seadhpt aedmcayfo
might write an opinion rationalzing thatitef
sensitivit in the theoretical terms of Thcovnindbtsmyae
protecting smaller communities againstinlecdjgs'apohstouiil
the whims of public opinion. It was simpl y eiwadidvda ihs n ih
ocal politics, translated into a more asuettthnwcotitoshd
acceptable jurisprudence.ademoeiivulrghscue,

3. Other Influences of Judicial bssfrmr onemjrtra
Elections. - Delegates framed the turn to thoisHwerhecagsntee
jdiciae ections as "democratizing" the cntttoswr anysrcua n

courts, and they intended that democra- poeuaadterfcswsnto
tization to empower the judges. But etbihn rrafrigidvda
democratizing the courts also constrained rgt.Ised twstecnetos
judges due to the power of factions,deasovrpulrlctnsht
specia interests, and localism. Iis ectdinvdulrgsagmnts o
mportant to remember that the supporters bohsd.Pr-e cayrfrms
of ud c ei ecpt ns- emh~iPi frq mphas zedir udnfi cripfqf



not defend the rule of law and would not adprun et ntebnh h
protect individual rights. Elected judges leaprfsinwsbldgiton
seem to have borrowed from both sides.idniyadpwrnthseadprto
They may have embraced the natural t to a h ayrsrsosblt
rights theory that justified self-deter-indfdngnivua ghS8.Asetg
mination, suffrage, and direct demo-prfsinleetsenthrueola
cracy586, but they aso remained skepticalwsaayofednofthecalng.
of voters and public opinion, as were the Thprfsinlzao fbecadbr
critics of judiciae ections. Because myhv otiue oht oejdca
opponents had raised doubts aboutreiwadt onrmjiain
eected judges' capacity to protect agmns swy fdfnigjdca
ndividuals, thi sfirst generation of elected eprie

judges might have tried harder to settl e hsfrtgnrto feetdjde
those doubts in action and in theory. alomgthv recdaais

Another possibilty is that these judges deorconetyex ricd
accepted the brave new democratized rnigi lcin hmevs oeo
courts, but also needed a way to teercnl lce ugsmyhv
distinguish themselves from legisators.rentdheewicvnecsad
If democracy isking, then why shoul da dicmotofecincapgsr
handful of infrequentlye ected judges thscapinmgthveondter
have the final say over the work of the eystthqutinbewrdo
people's more frequentl yelected elcinengadprymhns.Ate
representatives? These judges offered lwe-otJh ofe aermre
the countermajoritarian arguments of afwyasltr Lwlk asgs
lerty and rule of law to bolster thei r es oisierseti rprina
lgtmacy: they could serve both the w nwhwte r ae58. ehp

popular wi and individual rights. The rul e ugsfudotte aewstu bu
of law was also a credentia that dmcayoc hyswhwi a
distinguished the judges as a professionalmd.Tefecwaanxprntl
elite. When judges were appointed, they bssfrdsrsigdmcay
had to higliht their democratic bona
fides to be more lke everyone else. But 4 xlntosSprt rmJdca
once they were elected, they had to Eetos ti motn ont o
differentiate themselves from the other jdca lcin anfe h oiia
branches. cii fte15s uo ore hr

n an era of democratizing the courts,isndeygthidpnetiflnc
1qawyePrs andi ude arn~ soq reacted agns~t n h ~iq~ h rnmrrr~iqn h



judiciae ections. Many Americans were repnietthpouawl.Ornte
disilusioned not only with politicians and sm en ugsmgthv ocue
parties after the 1840s economic crisis ta h eom hog h 80 a
and the 1850s slavery crisis, but aso with md lce fiil epnieeog
democracy itself589.tvoesanthstejdssifdter

Going into the conventions tha started atninfo rtcig"h epe
n the mid-1840s, the leading interpre-(wonlngreddsuhep)t

tation of the crisis was that lgsatures prtcigndvuasndmoiy
had been captured by specia interests cmuiis oeeaogtemn
or their own interests. Deeges in state rfrsi h osiuin fte14s
conventions argued thatjudicia ections thcovnishantmde ay
would enlist the courts in restoring the wilcagstthmeanmsoppur
of the peopl eagainst corrupt legsla- cnrloe h eiltr rgvro-
torS590. Wth or without elections, judges toecagsgnrlyhdcm ale
would have ridden that same wave of i h etr.I h 80 n al
anti-legisature sentiment. Judges also 180,tecniuioachgsfcsd
might have become skeptical of popularonsprtnofowsadlitsn
democracy in the wake of these events. lgsaiepwr hl oeo h
An equally valid interpretation of the prcdalhngsfrteasgeo
overspending and debt crises was that the stueswrlilyosowd n
public had helped generate the frenzy forleiatrsndkpthmnlnewh
new canals, turnpikes, and railroads, pbi pnoi sulkl httejde
pushing the government into financia a etta hs hngshddaaial
crisis. Neighboring towns and bordering icesdpplrsvriny
regions had squabbled over the locations
of the improvements, increasing pressure6
to pander and overbuild to keep the EC!4' J_10A 1-,-
people happy. A reasonable reaction was '
skepticism of public opinion and the T ofjdcaeltinwsoe
democratic process. However, if thi s psd nAeiasogigcnlc
nterpretation of the crises had motivated btenlwaddmcay ejdca

judges to turn against democracy, then eetosol eaewdsra fe
why did they not turn to antidemocrati c hi doae adbodndbyn
arguments earlier, especialy in the initial h ouit h atdt s
ncrease of judicial review in the 1840s? deorctofgjuialnepdne
nstead, these arguments emerged anthrueolwtoicdem eaes

os-tl yin the early andi mir- d-850s.qr/qt\Pq niP~nn.1qmr



opinion and protect the people's -fo oiia ponmn opria
constitutional rights against the abuses eeto onnpria lcint ei
of privilege and corruption. Many Radical selcin-i re nraejdca
and conservatives agreed that judicial needne.Tueetosmd
appointments had become the domain ofjugslsdenetupnheovrr
partisan patronage that had corrupted the anthleiaurbtmyrfoes
rule of law, and they believed judicial nteatblu eiditneomk
elections would help to separate the rul e ugsmr conal otepbi.I
of lw from politcs and produce better patcmn lce ugsbcm
judges. The turning point that galvanized bhle oprymcie n pca
thi broad coaltion was an economi c neet.Udutdy hstr feet
crii sthat many at the time perceived to wathhidngeaofsmrfres
be acris in governance. Reformers used frmtebgnibuthmaotyf
thi cris as a basis for arguing that te emdsnee seilyfo
judicia ections were necessary to wa eko fNwYr'
rescue the courts from political capture treblvigBnunrswoedhs
and to empower a more independent fgtfryas

judiciary to prevent further abuses of Srrsnlteaoto fjdca
power and economic crises. eetosdmntae h ouaiyo

"Judicia independence" now sigifes teie fjdca needne nie
the abilty of judges to be free from politcaltahsbenrmkbyrsiet
pressure and to rely upon their ownlea thogutA rinhsoy.Slits
nterpretations or conscience. However,heputodsigshbwen6rlave5
n the eighteenth and nineteenth centuries jdca neednead6 boue5

t had more diverse meanings: inde- jdca needne Rltv"jdca
pendence from the Crown, independence idpnec neednefo
from elected branches of government,whm-isteubctotistryass
and independence from party patronage evdnintesftroapitmtad
machines and specia interests, as welthcorlofheterbahstodet
as independence from public opinion. eeto n h oto ftepbi.A
Some scholars have recently commented ittrsothpltcapriewrebe
that there are many different under-toaptothshitndbcmte
standings of judicia independence, and doiatfrebhnmstjicl
have noted that the phrase "judicialeetosThplicateryttetm,
ndependence" is too vague to be helpful , oeewsta ton oiia ate

and too easiy manipulated to have wr eesr vli obtn h
"independent" substance 591. These grwnpoeof"trss"adit-



results less from changes in selection comnipesnofteAef
methods and more from job security (such Jcsni htAde ako lse
as longer tenure, salary protections, and wt onMrhl ntefdrllvl
protection against removal), campaign adta ao ltomo h
finance reform, institutional support, akoinwsthropstono
protections of jurisdiction, and the lke. As jdca needne uigAde
italso turns out, the first generation ofJako'liemthsmpsinws
elected judges chiefly used judicia review mr reta o.BtJcsnasas
to strike down legslative encroachments blee nlmtdgvrmn n
on jurisdiction, tenure, and judicia power, opsdteueo tt oe o h
along with many other kinds of statutes. piieealtemr oatrtePnc
Counterintuitively, judiciae ections were o 87ad13 htfloe ako'
thus part of the developing notion tha t et.Tedpeso adtesaefsa
judges had aunique and separate rol en crssoth180unecrdte
government. On the one hand, judica c rbesoeiltveflyadcruto
eections blur the differences between adgnrtdmr upr o

judges and other officials by selectin n ase-ar osittoaimih
them the same way and putting them alAmrcnRvutosf18.Reres
n the midst of the same campaigns. On frmbtpaierothnrhsu,

the other hand, elections addressed the anwettuedojdiallcinss
problem that judicial appointments patoabrdecnsiuoalevuin
undermined judicia independence from agislesatvpo raninforf
the other branches, which made it more litegorn n.
difficult forjudges to fulfl their specialzed Itmgtbtomuhoclitaths
commitment to defending the rule of law.moetws"hbihofA rca
As a matter of practice, elected judges'lieasm"bttwsanmprnttp
constitutionalism did not fit the "6popularinterasiofomheepbcnea
constitutionalism"5 mold so much as the o sn tt oe obidafudto
countermajoritarian mold, at least to the focailsmtthlbelerofeovn
extent that popular constitutionalism tesaefo nevnini h aia
depends upon public deliberation over ls httesaehdhle obid
constitutional principleS593 . There is very Isedo h eahro brh"tetr
ttle evidence that judges personall y ojdca lcin a oelk

campaigned for office or debated judica c ase-ar ieaimgtigisdie'
decisions publicly. Instead, they generall y ies:atrterpbia r ieal
ran on party tickets, and were more liey bitteraso aiaim(hog
to campa gn behindi the sce.nesq for party/itrAinn/mn~ ninH ~rn



branches so thatjudges could protect the soyo h ieo uiileetosofr
people's constitutional rights. In the years adfeetprpcie isjdca
and then decades that followed, elected elcinwreotnvtaebtahr
judges dramaticaly expanded judicial rs rmacnign e feetn
review, laissez-faire constitutional asoaelaesta ermdterl
doctrine, and countermajoritarian lglo hjdcayfo hett eorc
theory - the pilars of the Lochner era. It t h rtco fdmcayeod
s no accident that so many of the judica c h ocpso uiilidpnec n
review decisions by the first generation terl flwwr oua n seta
of elected judges defended judicial power, t h dpino uiileetos
private property rights, and the obliations Toa'rermscnbrowfmth
of contract, or that elected judges Brbres)pabo yagigta
established substantive due process. ine ndtcorsptctbh

n the midst of modern controversies deorcanlwatrthnsumg
over judiciae ections, skepticism of ta h w r neetyi ofit
reform efforts to protect judica c ialisiuinahnecnmv
ndependence is understandable. Judica c upiigyfs:Jdca lcin wp
elections seem to have been inevitble thnainnfvesotyrmrerls.
and immovable. During the 1847 Ilnoi s ehp hr sante aeo h
constitutional convention, an Ilnoi s oio htwl eieteAeia
newspaper celebrated the adoption ofReouinof14:asrgrjdcay
judiciae ections with the declaration:fothpelbyheepeadmr
"Power once surrendered to a peopl es abetsanupothpolewn

seldstor ofune55 th rNseeofhudecae ect onseoffers

Apeni A udca ffesren ersetv.Frtdc

eo ectton ogns letnonevtbes btrte
17aros fromtor af conton no ente setofevetsan

to1 thegi prteto offrir deocac.recnd

1816 ~th concepts ofr udrui cart ndependence andeoly

the4 ruieo (A, wense puaradCsen)

1835 ~~ Tda' refi o spro out A ormrsan borwCrm)h

1that theiga two areui nherent y(Ccnfct

Perhap hersvanothe waeCn)h



1843 DEPRESSION ENDS
1844 Iowa for lower courts (C) NwJre C
1845Loiin(CMsor(C exas()
1846 New York (C), Wsconsin (C)
1847 Ilnois (C)
1848-1850 Pennsylvania (A)
1848 Arkansas for circuit courts (A)
1849 California (C)
1850 Kentucky (C), Mich anji (C), M ss-ourl (A), Ohio (C), Texas (A), Virginia (C), Alabama
(A), Connecticut (A), and Vermont (A) for circuit courts
1851 Indiana (C), Mar-yland (C) New Hampshire (C)
1852 Louisiana (C)
1853 Florida (A), Te n ne s se e (A) Massachusetts (C)

1857 Iowa (C),. Mnnesota (C)
1858
1859 Oregon (C)
1860
1861 Kansas(C)

Append., x3.1: Stat Supreme Court Cae Declaring Sate Law Unconj t tut ~tonal*

Massachusetts 4 - 1 2 0 1 0 3 1

Rhode Island 1 - - - -- - 2 0

Con-nect'.cut 0 0 0 0 T3 2 11 0 1

Ne York* 0 0 0 5 6 4 6/13* 3* 14

New JerseJy 1 1 1 2 0 1 0 1 1

Pennsylvania - 1 0 0 0 0 7/1* 7* 11*

Delaware - 0 0 0 1 0 2 0 0

Maryland - 0 0 0 2 4 4 1 * 1 *I

Virgna ~ 4 1 0 1 1 0 0 0* 0*

North Caro .na 1 1 2 3 0 1 0 5 1

South Carolina - 1 0 0 0 0 0 0 0

Georgia - - - - - - 3 3 0

Vermont 1791 - 0 2 6 3 0 2 1



Illnoil 818 - 0 1 1 5* 5*

A a,:bama 1819 1 2 1 4 1

50sur1201 3 1 8* 4*

C CaI forn rla** 1850' 21* 14*

-=under 50 total reported cases for the decade
*=the court was elected for these decisions (for example, 6/13* means 6 decisions by the appointed

supreme court and 13 by theelected supreme courtinthat decade)

Appendbx B.2: Total Reported Cases by Decade (on Westa wand Lexis)

New Hapsh'r 0 0 0 13-49 )78 1014 1311

Masachusetts. 6 4 41 976j 770 1204 1464 22 -02

Rhode Island 0 0 0 0 1 10 26 301

Connecticut 171 338 176 298 376 374 399 595

New York 0 166 870 966 1183 1497 1408 993

Nwersey 1 139 144 27 36 605 561 70

Pennsylvand- 0 28 9 4 05 1447, 231 25j34.

Den3ware 0 211 77 10 88 274 295 211

Maryland 25 134 142 156 292 343 390 708

Virginia 29 346 429 581 536 58 592 570

No'd- h C trina 4 223 25 408- - 5220 903 1625 1971

Sout C ina 48 203 36 59 81 1041 127 1019
Geo-rga0 0 0 520 1982

Vermontl1791 19 132 103 328 777 966 1028

Kentucky 1792 24 471 835 1606 1283 997 891

Te--nnessee- 179'6 3 1421 341 2!30 817 958. 1231

Dhio 1803 0 0U 5 5 2 6

Lou -shna 181A2 391 1107 1360 258U4 227

Unosm, 1818 3o 103 A 194 , 71 137
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Apped x Subect at6t er of SaeSpeeCutCssou ve4

ofPwrs u d to 6 6 5 17 39 14A

Other SeJparation of Powe--rs2

Takings/Eminent Domain 3 1 5 7 18 2

nternal Improvement/
Roads/ Public Works 1 5 4 3

anks 1r - M np e.s; Cor-ps 2 3 5 9 3

Taxes/Pubtc Debt- 1 2 1 2 6 7

Legislative Procedure (Sin-
gle Subject Rule; Title; Etc.) 3 22 6

Ex Post FactolRetroactive
Laws 1 2 6 4 2 9 13 6

mpairing Obliations of
Contract/Private Debt 1 4 15 17 5 24 15

[Vested Pr-operty Ri ghIts 2 1 4 4 1 8 16 3

"Law:U of. he Landj"/Due Pro-
cess/Freedom of Contract 1 2 6 2

Special or Partial Laws 5 1 3

Right to Jury Trial 5 5 1 4 2 2 10 4

Criminal Procedure 14 4

Appointment and Removal 1 2 1 4 7 2

Liquor Prohibition 3 14 2

Referenda 2 5

Mrrae and D ivorce 2 2 2

Mr ed Womn.'s Propr-erty 5 4 1

Bastardy/incest1

nterstate Commerce/
Federal Commerce Clause 111

S vey/Rce 1 3 3 6

Re or- us Freedom 1

School Laws 1 4 2

R ght To e ar Arm s 11

Voting/E -ection Law 2

Local Government/
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