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INTRODUCTORY NOTE TO PROSECUTOR V. GERMAIN KATANGA: JUDGMENT ON THE APPEAL
AGAINST THE DECISION OF TRIAL CHAMBER II OF 21 NOVEMBER 2012 (INT'L CRIM. CT.)

BY STEVEN ARRIGG KOH*
[March 27, 2013]

+Cite as 52 ILM 873 (2013)+

The Appeals Chamber of the International Criminal Court (ICC) in the case of Prosecutor v. Germain Katanga
held that a Trial Chamber, during the deliberations stage of trial proceedings, may, pursuant to Regulation 55 of
the Regulations of the Court (Regulation 55), give notice of a possible modification of the legal characterization
of the facts in its final Judgment, so long as the trial remains fair. This Introductory Note will provide background
on the Katanga case and Regulation 55, summarize the Appeals Chamber's Judgment, and discuss the implications
of this ruling.

Background to Regulation 55

Regulation 55 provides that a Trial Chamber may "change the legal characterisation of facts to accord with the
crimes . . . or to accord with the form of participation of the accused" in its final Judgment as long as it does not
"exceed[]the facts and circumstances described in the charges and any amendments to the charges." However, it
contains a notice requirement: if it appears "at any time during the trial" that the legal characterization of the facts
may be subject to change, the Chamber must give notice of such a possibility and "having heard the evidence, ....
at an appropriate stage of the proceedings, give the participants the opportunity to make oral or written submissions."
The Chamber may take a variety of measures after issuing this notice, such as suspending the hearing to ensure
that the participants have adequate time and facilities for effective preparation or holding a hearing to consider
matters relevant to the proposed change. The Regulation further requires the Chamber to be particularly vigilant
about the accused having adequate time and facilities for the effective preparation of his or her defense and, if
necessary, the accused should "be given the opportunity to examine again, or have examined again, a previous
witness, to call a new witness or to present other [admissible] evidence."

While the Appeals Chamber has held that "a principal purpose of Regulation 55 is to close accountability gaps,
a purpose that is fully consistent with the [Rome Statute of the ICC]," the International Criminal Court has been
grappling with the application of this rule.2 For example, in the Prosecutor v. Thomas Lubanga case, the Appeals
Chamber overturned the Trial Chamber's provision of notice under Regulation 55, ruling that the changes would
have gone beyond the facts and circumstances of the charges that the Pre-Trial Chamber confirmed.3 In the Pros-
ecutor v. Jean-Pierre Bemba Gombo trial, the Trial Chamber has given notice that it may modify the legal char-
acterization of the facts to include that Bemba not only "knew" but also "should have known" that his forces were
committing or about to commit the crimes charged pursuant to Article 28 of the Rome Statute of the ICC (Rome
Statute).4 In sum, the Appeals Chamber has broadly affirmed Regulation 55 while clarifying its limits, and it remains
to be seen how another Trial Chamber will apply the Regulation in its final Judgment.

Procedural History in the Katanga Case

On September 26, 2008, Pre-Trial Chamber I rendered its Decision on the Confirmation of Charges, finding that
there was sufficient evidence to establish substantial grounds to believe that during a February 2003 attack on
Bogoro-a village in the Democratic Republic of Congo-Germain Katanga and Mathieu Ngudjolo jointly com-
mitted through other persons, pursuant to Article 25(3)(a) of the Rome Statute, a variety of war crimes and crimes
against humanity.5 Hearings in the joint case of Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui began
on November 24, 2009, and on May 23, 2012, the Trial Chamber retired for deliberations.6

Six months later, the Trial Chamber issued its Decision on the Implementation of Regulation 55 of the Regulations
of the Court and Severing the Charges Against the Accused Persons (Trial Chamber Decision) and, by majority,
with Judge Van den Wyngaert dissenting, gave notice pursuant to Regulation 55(2) that the mode of liability under
which Mr. Katanga was charged may be subject to legal characterization on the basis of Article 25(3)(d) of the Rome

* Steven Arrigg Koh is an International Law Fellow at the American Society of International Law. He has previously
served as an Associate Legal Officer at the International Criminal Tribunal for the former Yugoslavia and a Visiting Professional at the
International Criminal Court. The author humbly thanks Gabriela Augustinyova, Thomas Komer, and Lawrence Pacewicz for their helpful
review and contributions.



Statute.7 According to the majority, it reviewed evidence which "emphasized [Katanga's] contribution as coor-

dinator of preparations for the attack on Bogoro while maintaining that its aim was to dislodge the [Union of Con-

golese Patriots] and asserting that it had been carried out by a group of local combatants linked to the [Congolese

People's Army]" and thus considered that Mr. Katanga's mode of participation could be considered from a different

perspective and found it appropriate to implement Regulation 55.$ Recognizing its awareness that the trial was "at

a very advanced stage," the majority explicitly concluded that application of Regulation 55 would be compatible
with the right to a fair trial.9

Judge Van den Wyngaert dissented on the ground that the decision went "well beyond any reasonable application of the
[Regulation] and fundamentally encroache[d] upon the accused's right to a fair trial."10 She reasoned that the majority
exceeded the boundaries of the Regulation by relying on subsidiary facts and "change[d] the narrative of the charges so
fundamentally that it exceed[ed] the facts and circumstances described in the charges."" She also concluded that the

Katanga Trial Chamber's largely adversarial approach should have precluded it from using the Regulation.1 2

On December 28, 2012, the Trial Chamber granted Mr. Katanga's request for leave to appeal the Trial Chamber Decision

based on the question of whether "'informing the parties and participants that the legal characterisation of the facts relating

to Germain Katanga's mode of participation is likely to be changed [is] lawful and appropriate.""3

The Katanga Appeals Chamber Judgment

The Majority Opinion

On March 27, 2013, the Appeals Chamber issued its Judgment on the Appeal of Mr. Germain Katanga Against

the Decision of Trial Chamber II of 21 November 2012 Entitled "Decision on the Implementation of Regulation

55 of the Regulations of the Court and Severing the Charges Against the Accused Persons." The Appeals Chamber

by majority, with Judge Tarfusser dissenting, addressed three issues: first, whether the timing of the Trial Chamber
Decision was in conformity with Regulation 55; second, whether the Trial Chamber's envisioned scope of change

in the legal characterization of the facts was in conformity with Regulation 55; and third, whether the Trial Chamber

Decision violated Mr. Katanga's right to a fair trial.

With regard to the timing of the Trial Chamber Decision, the Appeals Chamber rejected Mr. Katanga's argument

that Regulation 55 notice may only be given prior to the conclusion of the evidence. The Appeals Chamber reasoned

that; pursuant to Regulation 55(2), notice may be given "'at any time during the trial"' and that the deliberations

stage still constituted a stage in the trial, but that notice should be given "as early as possible."'4

In respect of the envisioned scope of change, the Appeals Chamber first limited its review to a determination of

whether the Trial Chamber had erred in giving notice pursuant to Regulation 55, noting that the actual change of

legal re-characterization would only take place in the final Judgment.15 The Appeals Chamber then reviewed the

factors that the Trial Chamber considered to give notice that the legal characterization of the facts may be subject

to change-including the 2003 attack on Bogoro, same alleged crimes, and Mr. Katanga's contribution leading to

the realization of the crime's objective elements-and concluded that it was "not immediately apparent that the

contemplated change in the legal characterization of the facts would exceed the facts and circumstances described

in the charges."16

Finally, the Appeals Chamber ruled that the Trial Chamber did not violate any of Mr. Katanga's fair trial rights.

In so doing, it noted Regulation 55's provisions ensuring that the accused have adequate time and facilities to prepare

his defense and the opportunity to examine witnesses, or present other evidence. The Appeals Chamber also

approved of the Trial Chamber's cognizance of such rights and considered that it could not yet rule on whether

the Trial Chamber had taken appropriate measures to safeguard Mr. Katanga's rights.'7

The Dissenting Opinion

In his dissenting opinion, Judge Tarfusser agreed with the majority that the timing of the Trial Chamber Decision
was in conformity with Regulation 55. However, he reasoned that Regulation 55 did not apply to a re-character-

ization from Article 25(3)(a) to Article 25(3)(d). In his opinion, only a re-characterization from Article 25-which
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"describe[s] different expressions of the broad idea of (commission by) participation in the execution of the
crime"-to Article 28 of the Statute-which entails an accused "violat[ing] duties arising in connection with his
position vis-d-vis those individuals executing the crime"-or vice versa, triggers the application of Regulation 55.18
By contrast, he opined that changes in the form of responsibility within either Article 25 or Article 28 do not trigger
the Regulation.19

Second, Judge Tarfusser also found that the Trial Chamber Decision violated Mr. Katanga's right to be informed
of the charges in detail.20 He highlighted that the majority opinion failed to correct deficiencies with the Trial Cham-
ber Decision's provision of adequate information to the accused and effectively approved a "splitting" of Regulation
55 into a notice-giving stage and subsequent detail-giving stage. In his contention, neither Regulation 55 nor the
Court's statutory framework condoned such division.2 1

Conclusion

The Appeals Chamber Judgment has important implications for the rights of the accused, framing of charges, admis-
sion of evidence, and expeditiousness of proceedings.

First, though the Appeals Chamber affirmed the Trial Chamber's provision of notice pursuant to Regulation 55
during deliberations, it repeatedly signaled that the application of the Regulation may violate Mr. Katanga's rights:
it denied that the timing was a per se violation while expressing concern about his ability to effectively prepare
his defense; it rejected a finding of undue delay but expressed concern about the provision of notice almost six
months into deliberations; and it generally affirmed the Trial Chamber's statement of the re-characterized facts while
instructing the Trial Chamber to provide further information "as soon as possible."2 2 Whether the Appeals Chamber
finds that Mr. Katanga's rights have been violated will of course depend on further proceedings before the Trial
Chamber.

The Appeals Chamber Judgment may also impact pre-trial and trial practice at the ICC. Although the ICC does
not permit parallel charges, during pre-trial the Prosecution may now allege a broader range of facts to provide the
Trial Chamber space to later re-characterize pursuant to Regulation 55. During trial, the Prosecution may tender
additional evidence that is less focused on the specific elements of the mode of liability charged-should a Trial
Chamber find that there is insufficient evidence to convict on that particular mode of liability, the other evidence
could trigger a notice of re-characterization pursuant to Regulation 55. For their part, future accused and their defense
teams may more carefully select the evidence they present-including deciding whether the accused themselves
should testify-to guard against a Trial Chamber shifting its reliance on such evidence if the facts are re-charac-
terized.

A related concern for the Chamber is whether any of the above considerations hinder the expeditiousness of
proceedings. Regulation 55 is already extending the length of the Katanga trial, given that the Trial Chamber
gave notice six months into deliberations and additional time may be needed to recall witnesses, call new
witnesses, or present other evidence. The Appeals Chamber Judgment allows for the possibility that Mr.
Katanga could be initially convicted but later acquitted on appeal on grounds of undue delay, which would
extend his detention for years.

In conclusion, the ICC Appeals Chamber's second ruling on Regulation 55 has reaffirmed its place within the Court's
procedural framework. This Regulation will surely continue to be contentious, particularly as the parties shift atten-
tion from the notice-giving aspect of the Regulation to its procedures safeguarding the rights of the accused.

ENDNOTES

1 ICC, Regulations of the Court, Regulation 55 (Dec. 18, 2007), 2 Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-
http://www.icc-cpi.int/NR/rdonlyres/DF5E9E76-F99C-410A- 01/06-2205 OA 15 OA 16, Judgment on the Appeals of Mr.
85F4-O1C4A2CE300C/0/ICCBD010207ENG.pdf [hereinafter Lubanga Dyilo and the Prosecutor against the Decision of
Regulation 55]. Trial Chamber I of 14 July 2009 Entitled "Decision Giving

2013] 87S
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21 November 2012 entitled "Decision on the implementation of regulation 55 of the Regulations of the
Court and severing the charges against the accused persons"

Judgment to be notified in accordance with regulation 31 of the Regulations of the Court to:
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The Appeals Chamber of the International Criminal Court,

In the appeal of Mr Germain Katanga against the decision of Trial Chamber II entitled "Decision on the imple-

mentation of regulation 55 of the Regulations of the Court and severing the charges against the accused persons"

of 21 November 2012 (ICC-01/04-01/07-3319-tENG/FRA),

After deliberation,

By majority, Judge Cuno Tarfusser dissenting,

Delivers the following
JUDGMENT

The "Decision on the implementation of regulation 55 of the Regulations of the Court and severing
the charges against the accused persons" is confirmed. The appeal is dismissed.

REASONS

I. KEY FINDING

1. Notice of a possible modification of the legal characterisation of facts under regulation 55 (2) of the Reg-

ulations of the Court may be given at the deliberations stage of the trial proceedings. However, the Trial Chamber

must ensure that the trial remains fair.

II. PROCEDURAL HISTORY

A. Proceedings before the Trial Chamber

2. On 24 November 2009, Trial Chamber II (hereinafter: "Trial Chamber") started the hearing of the joint case

of Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui.1 The presentation of evidence was declared offi-

cially closed on 7 February 2012.2 Closing written submissions were filed by the Prosecutor on 24 February 20123

and by Mr Germain Katanga (hereinafter: "Mr Katanga") on 30 March 2012.4 Final oral submissions were presented

during hearings held between 15 and 23 May 2012,5 after which the Trial Chamber retired for deliberations.

3. On 21 November 2012, the Trial Chamber rendered the "Decision on the implementation of regulation 55

of the Regulations of the Court and severing the charges against the accused persons"6 (hereinafter: "Impugned

Decision"). In the Impugned Decision, the Trial Chamber, by majority, Judge Van den Wyngaert dissenting, gave

notice pursuant to regulation 55 (2) of the Regulations of the Court holding that "the mode of liability under which

Germain Katanga stands charged is subject to legal recharacterisation on the basis of article 25(3)(d) of the Statute".'

Further, unanimously, it severed the proceedings against Mr Katanga from those against Mr Mathieu Ngudjolo Chui

(hereinafter: "Mr Ngudjolo").$ On 18 December 2012, the Trial Chamber unanimously acquitted Mr Ngudjolo,
finding that it was not convinced beyond reasonable doubt that he had committed the crimes charged.9

4. On 28 December 2012, the Trial Chamber rendered the "Decision on the 'Defence Request for Leave to

Appeal the Decision 3319'"10 (hereinafter: "Decision Granting Leave to Appeal"), in which it granted the request

for leave to appeal."

B. Proceedings before the Appeals Chamber

5. On 10 January 2013, Mr Katanga filed the "Defence's Document in Support of Appeal Against the Decision

on the implementation of regulation 55 of the Regulations of the Court and severing the charges against the accused

persons"12 (hereinafter "Document in Support of the Appeal").

6. On 16 January 2013, the Appeals Chamber granted Mr Katanga's request that the appeal should have sus-

pensive effect.'3

7. On 21 January 2013, the Prosecutor filed the "Prosecution Response to Defence Document in Support of

Appeal against the Decision on the implementation of regulation 55 of the Regulations of the Court and severing

the charges against the accused persons"14 (hereinafter: "Response to the Document in Support of the Appeal").

[VOL. S2:INTERNATIONAL LEGAL MATERIALS878
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8. On 25 January 2013, further to a decision of the Appeals Chamber granting them the right to participate
in the appeal,15 the two common legal representatives of victims (hereinafter: "Legal Representative of Victims
Group 1", "Legal Representative of Victims Group 2" and, collectively, "Legal Representatives of Victims") filed'
their respective submissions,16 to which Mr Katanga responded on 30 January 2013.17

III. MERITS

9. Mr Katanga's appeal is based upon the issue for which the Trial Chamber granted leave to appeal, formulated
as follows:

Is the [Impugned Decision], informing the parties and participants that the legal characterisation
of the facts relating to Germain Katanga's mode of participation is likely to be changed, lawful and
appropriate in the circumstances of the case?'8

10. In light of this issue, the Appeals Chamber, in determining whether the Impugned Decision is materially
affected by an error, will address the following essential questions that arise out of the arguments raised on appeal
by Mr Katanga, namely: whether the timing of the Impugned Decision (see below, section A) and the scope of the
change in the legal characterisation of the facts that is envisaged (see below, section B) are in conformity with
regulation 55 of the Regulations of the Court;19 and whether the Impugned Decision violates the rights of Mr
Katanga to a fair trial (see below, section C).20

A. Timing of the Impugned Decision

1. Relevant part of the Impugned Decision

11. The Impugned Decision was issued after the Trial Chamber had retired to deliberate on the case. In the
Impugned Decision, the Trial Chamber stated that, pursuant to regulation 55 of the Regulations of the Court, the
legal characterisation of the facts could be changed "at any time during the trial", which implied that there was no
temporal limitation to the use of the provision.2 1 The Trial Chamber opined that it was possible for re-character-
isation to take place at the deliberations stage of the proceedings.2 2

2. Submissions of the parties and participants before the Appeals Chamber

12. Mr Katanga argues that notice under regulation 55 (2) of the Regulations of the Court could not be given
after the close of the evidence and several months into the deliberations of the Chamber.2 3 He argues, in particular,
that, while the Trial Chamber found that the wording of regulation 55 (2) of the Regulations of the Court, namely
that notice can be given "at any time during the trial", implied that there was no temporal limitation to using the
provision, such notice must be given "at an appropriate stage of the proceedings".2 4 He submits that there was,
therefore, "a temporal limit, albeit unspecified, as to when Notice may be given" and that "no reasonable tribunal
could, in the circumstances of this case, order service of notice to re-characterise offences to the proposed extent
at such a late stage".2 5 Referring to the specific terms of regulation 55 (2) of the Regulations of the Court, Mr Katanga
argues that, while submissions can be sought once the evidence has closed, giving notice should be prior to the
conclusion of the evidence.2 6 Mr Katanga avers that regulation 55 should be interpreted narrowly2 7 and that the
interpretation favourable to the accused should be adopted.28

13. The Prosecutor submits that Mr Katanga's interpretation of regulation 55 (2) of the Regulations of the Court
is "incompatible with both a literal and a teleological interpretation" of the provision.29 She notes that notice may
be given "at any time during the trial" and avers that the "trial concludes [only] with the issuance of the Article

74 decision".30 In her view, Mr Katanga "twist[s] the language of Regulation 55" because the reference in that
provision to an appropriate stage relates not to the giving of notice, but to the opportunity to be given to the par-
ticipants to make submissions on the re-characterisation.3

1 The Prosecutor submits that the phrase "having heard

the evidence" does not qualify the fact that notice can be given at any time during the trial, but rather "only applies

to the Chamber's duty to request and receive submissions from the parties".32 She also notes that, if Mr Katanga's
interpretation were accepted, a Trial Chamber would have to acquit an accused if it realised in the course of its
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deliberations that the legal characterisation of the charges was, in its view, incorrect; a result "Regulation 55 was

designed specifically to avoid".33 The Legal Representatives of Victims make arguments to similar effect.34

3. Determination by the Appeals Chamber

14. The Impugned Decision was rendered on 21 November 2012, after the Trial Chamber had begun its delib-

erations on Mr Katanga's guilt or innocence. This was more than one year after the last evidence was presented
(11 November 2011),3 and several months after the formal close of the evidence (7 February 2012)36 and the hear-

ing of closing statements (15 to 23 May 2012).37

15. The Appeals Chamber needs first to determine whether, at that stage of the proceedings, it was in principle
lawful, pursuant to the terms of regulation 55 of the Regulations of the Court, to give notice to the participants that

the legal characterisation of facts may be subject to change.

16. Regulation 55 of the Regulations of the Court provides as follows:

1. In its decision under article 74, the Chamber may change the legal characterisation of facts to accord
with the crimes under articles 6, 7 or 8, or to accord with the form of participation of the accused under

articles 25 and 28, without exceeding the facts and circumstances described in the charges and any
amendments to the charges.

2. If, at any time during the trial, it appears to the Chamber that the legal characterisation of facts may
be subject to change, the Chamber shall give notice to the participants of such a possibility and having
heard the evidence, shall, at an appropriate stage of the proceedings, give the participants the opportunity

to make oral or written submissions. The Chamber may suspend the hearing to ensure that the partic-
ipants have adequate time and facilities for effective preparation or, if necessary, it may order a hearing

to consider all matters relevant to the proposed change.

3. For the purposes of sub-regulation 2, the Chamber shall, in particular, ensure that the accused shall:

(a) Have adequate time and facilities for the effective preparation of his or her defence in accordance
with article 67, paragraph 1 (b); and

(b) If necessary, be given the opportunity to examine again, or have examined again, a previous wit-
ness, to call a new witness or to present other evidence admissible under the Statute in accordance
with article 67, paragraph 1 (e).

17. Pursuant to regulation 55 (2) of the Regulations of the Court, notice of a possible re-characterisation may

be given "at any time during the trial". The Appeals Chamber observes that, at the time the Impugned Decision
was rendered, the trial was at the deliberations stage and that no decision under article 74 of the Statute had yet
been rendered. Furthermore, nothing in the Statute, the Rules of Procedure and Evidence or the Regulations of the

Court prevents the Trial Chamber from re-opening the hearing of evidence at the deliberations stage of the pro-
ceedings.38 The Appeals Chamber therefore concludes that, for the purposes of regulation 55 of the Regulations
of the Court, the trial is ongoing at the present time. The timing of the Impugned Decision was therefore not incom-
patible with regulation 55 of the Regulations of the Court.

18. The Appeals Chamber is not persuaded by Mr Katanga's argument that there is an unspecified temporal
limit as to when notice of a possible re-characterisation can be given by the Trial Chamber under regulation 55 (2)
of the Regulations of the Court, by reason of that provision's reference to the "appropriate stage of the proceedings".
The Appeals Chamber considers, as was pointed out by the Prosecutor, that the reference to the "appropriate stage
of the proceedings" relates to the opportunity to be given to the participants to make oral or written submissions.
In other words, the participants must be given an opportunity to make submissions at an appropriate stage of the
proceedings, following notice of a possible re-characterisation, but this does not limit the Trial Chamber's power
to give such notice "at any time during the trial".

19. As to Mr Katanga's argument that the phrase "and having heard the evidence" within the first sentence of
regulation 55 (2) of the Regulations of the Court suggests that notice must be given before the conclusion of the
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evidence, the Appeals Chamber accepts that this is a possible reading of that sentence. However, for the reasons
set out below, and having regard to the regulation as a whole, the Appeals Chamber is not persuaded by this argu-
ment.

20. First, as pointed out above, it is clear from the opening words of regulation 55 (2) of the Regulations of
the Court that the Trial Chamber can give notice "at any time during the trial".

21. Second, the interpretation put forward by Mr Katanga is inconsistent with the purpose of the provision. The
Appeals Chamber observes that changing the legal characterisation of the facts may become necessary not only in
the course of the hearing of evidence as, for example, an immediate reaction thereto, but also thereafter. At that
latter stage, the Trial Chamber may realise, upon carefully analysing the material and evidence that was presented
in its totality, that the legal characterisation on the basis of which the charges were confirmed may be subject to
change. That this may be necessary at the deliberations stage is particularly the case in light of the length, complexity
and evidentially voluminous nature of the proceedings that come before this Court. As the Prosecutor correctly
points out, if regulation 55 of the Regulations of the Court were inapplicable at the deliberations stage of the pro-
ceedings, the Trial Chamber would have to acquit the accused in such a situation, even if the evidence presented
clearly established his or her guilt based upon the appropriate legal characterisation of the facts.

22. In this context, the Appeals Chamber recalls that it has previously held that "a principal purpose of Reg-
ulation 55 is to close accountability gaps, a purpose that is fully consistent with the Statute".3 9 The Appeals Chamber
found that failing to permit a Trial Chamber to re-visit the legal characterisation that was confirmed by the Pre-
Trial Chamber at the end of the confirmation procedure:4 0

bears the risk of acquittals that are merely the result of legal qualifications confirmed in the pre-trial
phase that tum out to be incorrect, in particular based on the evidence presented at trial. This would
be contrary to the aim of the Statute to "put an end to impunity" (fifth paragraph of the Preamble).4 1

23. Third, the last sentence of regulation 55 (2) of the Regulations of the Court provides that the Trial Chamber
may, when considering a possible change in the legal characterisation of facts and having given notice, either sus-
pend the hearing or, "if necessary", "order a hearing to consider all matters relevant to the proposed change". The
Appeals Chamber interprets this to mean that the hearing may be suspended to enable effective preparation if notice
is given during a hearing; but that there is also provision for a hearing to be ordered "if necessary", which implies
that notice can be given, inter alia, after the hearing of evidence has been concluded, such as at the deliberations
stage.

24. The Appeals Chamber therefore concludes that, while it is preferable that notice under regulation 55 (2)
of the Regulations of the Court should always be given as early as possible, Mr Katanga's argument that the timing
of the Impugned Decision is incompatible with the terms of regulation 55 (2) of the Regulations of the Court is
not persuasive.

B. Scope of the envisaged change in the legal characterisation of facts

1. Relevant procedural context

25. The factual allegations against Mr Katanga relevant to the present appeal are set out primarily in three doc-
uments: the "Amended Document Containing the Charges Pursuant to Article 61(3)(a) of the Statute"4 2 (hereinafter:
"Amended Document Containing the Charges"), which formed the basis of the confirmation hearing before Pre-Trial
Chamber I; the "Decision on the confirmation of charges"43 (hereinafter: "Decision on the Confirmation of
Charges"), which was the decision of Pre-Trial Chamber I confirming the charges following the confirmation hear-
ing; and the "Document Summarising the Charges Confirmed by the Pre-Trial Chamber"44 (hereinafter: "Summary
of the Charges"), which the Trial Chamber had ordered the Prosecutor to file for the purposes of the trial.4 5

26. In the Amended Document Containing the Charges, the Prosecutor alleged that Mr Katanga and Mr Ngud-
jolo, together with other FRPI4 6 (the group to which Mr Katanga was alleged to belong) and FNI47 (the group to
which Mr Ngudjolo was alleged to belong) commanders, agreed on a common plan to carry out a joint attack to
"wipe out" Bogoro.4 8 Mr Katanga was alleged, in his capacity as military chief of the FRPI,49 to have made "an
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essential contribution to the common plan and the crimes it furthered", including by providing weapons to com-
manders of the FRPI and the FNI, overseeing and ensuring that the attack on Bogoro was executed by the FNI and
FRPI forces in a coordinated and joint manner, communicating the details of the common plan to all FRPI and FNI
commanders, and ordering subordinates to carry out the plan.5 0 It was alleged that Mr Katanga and Mr Ngudjolo,
in contributing to the common plan, were aware of their essential roles, which gave them joint control over the
implementation of the common plan and that they, "as well as the other co-perpetrators", were all mutually aware
that implementing the common plan may result in the commission of the various crimes charged.5'

27. In the Decision on the Confirmation of Charges, it is mentioned that, even if the attack on Bogoro was
intended to "target a military objective", it was also intended to be directed against the Hema civilian population.5 2

The section on the criminal responsibility of the suspects commenced with a detailed exposition of the Pre-Trial
Chamber's interpretation of the notion of joint responsibility as a principal perpetrator under article 25 (3) (a) of
the Statute.53 The Pre-Trial Chamber then assessed whether there was sufficient evidence to establish substantial
grounds to believe that Mr Katanga and Mr Ngudjolo were responsible for the crimes with which they were charged,
by reference to each of the legal elements it had defined.5 4 The Pre-Trial Chamber found that, at all material times,
Mr Katanga was the supreme commander of the FRPI and had de facto ultimate control over its commanders,5

that the FRPI was a hierarchically organised group, with FRPI commanders having the ability to communicate with
each other,56 and that compliance with Mr Katanga's orders was ensured.57 The Pre-Trial Chamber further con-
sidered that Mr Katanga and Mr Ngudjolo agreed upon a common plan to attack Bogoro58 and that Mr Katanga
made an essential contribution to the plan.5 9 More specifically, the Pre-Trial Chamber found, inter alia, that Mr
Katanga had responsibility for implementing the plan, including by ordering militias to "wipe out" Bogoro, dis-
tributing the plan of attack to commanders and distributing weapons and ammunition; and that Mr Katanga had
a coordinating role in implementing the common plan, including by having contacts with other participants in imple-
menting the plan, and obtaining and distributing weapons and ammunition.60 The Decision on the Confirmation
of Charges mentioned that other FRPI and FNI commanders were also involved in the planning and/or execution
of the attack.6 1 The Pre-Trial Chamber, however, found that, without the agreement of Mr Katanga and Mr Ngudjolo
on, and their participation in the implementation of, the common plan, the crimes would not have been committed
as planned62 and concluded that Mr Katanga and Mr Ngudjolo implemented the plan in a coordinated manner and
had "joint control over the implementation of the plan, insofar as their essential overall coordinating roles gave to
them, and only to them, the power to frustrate the implementation of the plan". 63 It was further alleged that Mr
Katanga and Mr Ngudjolo "were aware of the factual circumstances enabling them to exercise joint control over
the crimes" and that crimes would be committed in the implementation of the common plans."

28. In the Summary of the Charges, the Prosecutor repeated the findings of the Pre-Trial Chamber,6 5 sometimes
linking them back to the Amended Document Containing the Charges.6 6

2. Relevant part of the Impugned Decision

29. In the Impugned Decision, the Trial Chamber stated that, further to its receipt of "the written and oral sum-
maries of the parties and participants", it noted that, "both during his testimony and his defence, Germain Katanga
emphasised his contribution as coordinator of preparations for the attack on Bogoro while maintaining that its aim
was to dislodge the UPC and asserting that it had been carried out by a group of local combatants linked to the
APC".67 The Trial Chamber further noted that a number of witnesses called by both parties had also highlighted
Mr Katanga's "contribution to the attack, albeit in different terms".68

30. The Trial Chamber regarded it as "appropriate to implement regulation 55 of the Regulations of the Court",
informing the parties and participants "that the legal characterisation of facts relating to Germain Katanga's mode
of participation is likely to be changed".6 9 The Trial Chamber proceeded to state that "Mr Katanga's liability must
henceforth be considered on the basis of article 25(3)(d) of the Statute" rather than exclusively on the basis of article
25 (3) (a) of the Statute.70 The Trial Chamber stated that, "guided by the sole concern of determining the truth of
the charges referred to them," it was for the Chambers of the Court to reach a decision without necessarily being
restricted "to the characterisation employed by the Pre-Trial Chamber".7 '
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31. By reference to article 74 (2) of the Statute and regulation 55 of the Regulations of the Court, the Trial
Chamber highlighted that the facts and circumstances described in the charges could not be exceeded in any proposed
re-characterisation.7 2 The Trial Chamber observed that "it is vital to ensure that all facts underpinning the charges
whose legal character is modified were clearly set out in the original indictment, from the outset",7 3 and continued:

[T]he legal characterisation proposed by the Majority, to determine the responsibility of the
Accused on the basis of the mode of complicity defined in article 25(3)(d)(ii), precisely reflects the
facts described in the Decision on the confirmation of charges, scilicet, in this case, the substan-
tiating legal elements underlying the charges confirmed against Germain Katanga, who had the
opportunity to defend each of these facts during the trial.74 [Footnote omitted.]

32. In implementing regulation 55 of the Regulations of the Court, the Trial Chamber stated that it intended,
"after setting aside the implication of Mathieu Ngudjolo and the conclusion of a common plan by the two Accused
[...] to rely on facts and circumstances specific to Germain Katanga and not relevant to his co-Accused".7 5

33. The Trial Chamber indicated that its re-characterisation contemplates "that Germain Katanga contributed
in another way to the commission of crimes by a group of Walendu-Bindi commanders and combatants acting with
a common purpose to attack Bogoro on 24 February 2003. The recharacterisation further considers that the
Accused's contribution was intentional and made with full knowledge of the group's intention to commit the
crimes".76

34. The Trial Chamber emphasised that its re-characterisation would, in any event, relate to essential matters
set out in the Decision on the Confirmation of Charges.77 In respect of Mr Katanga's contribution to the commission
of crimes, the Trial Chamber noted that the Pre-Trial Chamber had held that he had played an "overall coordinating
role" in the implementation of a predominantly criminal plan to attack Bogoro and indicated that, in its view,
"although the contribution described by the Pre-Trial Chamber relates to the implementation of a common plan to
wipe out Bogoro, it is expressly defined as a fundamental contribution resulting in the realisation of the objective
elements of the crime".78 The Trial Chamber pointed out that, while the Decision on the Confirmation of Charges
"adopts the existence of a common plan between Germain Katanga and Mathieu Ngudjolo, it also includes, in its
assessment of responsibility through another person, the commission of crimes by a hierarchically organised group,
operating in Walendu-Bindi".7 9 The Trial Chamber considered that the Decision on the Confirmation of Charges
had "already confirmed the concerted action of this group", yet it remained to be determined whether the existence
of "a common plan" is required for the purposes of article 25 (3) (d) of the Statute.8 0

35. In respect of the subjective elements of liability under the proposed re-characterisation, the Trial Chamber
recalled that Mr Katanga had defended himself at the trial in relation to crimes committed in the attack on Bogoro
by a group comprising commanders and combatants of the Walendu-Bindi collectiviti, whose criminal intent had
been assessed in the Decision on the Confirmation of Charges.8 1 The Trial Chamber was of the view that:

The facts underlying Germain Katanga's knowledge of the alleged criminal intent of the group
pursuant to article (25(3)(d)(ii)) are, in the Majority's view, necessarily included in the Pre-Trial
Chamber's description, of the Accused's intent and the knowledge of the fact that the realisation
of the crimes "would result in the implementation of the common plans" (25(3)(a)).82

36. The Trial Chamber accepted that it was arguable that it was suggesting an amended narrative of the charges,
by proposing to focus on certain facts to the exclusion of others, yet emphasised that it was "confining itself to
proposing a different assessment of the facts" without amending the statement of facts set out in the Decision on
the Confirmation of Charges.8 3 The Trial Chamber further stated that Mr Katanga was able fully to express himself

during the trial in relation to the facts that would form the basis for the re-characterisation8 4 and that he had already,
during the course of his defence, addressed the majority of the factual and legal issues that arose under article 25
(3) (d) of the Statute.8 5

37. In her dissenting opinion8 6 (hereinafter: "Dissenting Opinion"), Judge Van den Wyngaert concluded that
the Impugned Decision violated regulation 55 of the Regulations of the Court in exceeding the facts and circum-
stances described in the charges.87 In his submissions on appeal, Mr Katanga raises arguments that reflect views
expressed in the Dissenting Opinion.

2013] 883



3. Submissions of the parties and participants before the Appeals Chamber

38. Mr Katanga submits that, pursuant to regulation 55 of the Regulations of the Court, any change in the

legal characterisation of the facts may not exceed "the facts and circumstances described in the charges" and

that the surrounding circumstances cannot be turned into facts "when they were not previously considered as

such".8 8 By reference to a previous judgment of the Appeals Chamber and quoting from the Dissenting Opin-
ion, Mr Katanga submits that the Trial Chamber "cannot rely on allegations, which, although mentioned in

the [Decision on the Confirmation of Charges], do not constitute factual allegations that support the legal ele-

ments of the crimes charged" or "change the narrative of the facts underlying the charges so fundamentally

that it exceeds the facts and circumstances described in the charges", 8 arguing that it is necessary to distinguish

material facts from subsidiary facts.90

39. Mr Katanga submits that there is sufficient information in the Impugned Decision to demonstrate that the

facts and circumstances underlying the charges would be exceeded.91 He argues that his alleged role as a coordinator

and his contribution to the plan to attack Bogoro by permitting Aveba to be used for the transmission of weapons
and troops92 "are clearly secondary to his alleged joint planning with Ngudjolo of this attack and his direct respon-
sibility for its implementation".93 He argues that these are significantly different roles, with "the latter being the

material role for the purposes of the existing charges".94 Mr Katanga further argues that those who executed the

crimes are now to be viewed as individuals who harboured a common plan to wipe out Bogoro, to which he con-
tributed by facilitating preparations for the attack, as opposed to individuals who automatically complied with his

orders and through whom he acted,95 also directly quoting a passage from the Dissenting Opinion in this respect.96

By reference to his role and that of the perpetrators of the crimes, Mr Katanga argues that the proposed re-char-

acterisation would "alter, in a fundamental way, the fabric of the story", thereby exceeding the facts and circum-

stances contained in the charges.97 He points out that this was also the view expressed in the Dissenting Opinion.98

Given the role attributed to him in the Decision Confirming the Charges, Mr Katanga avers that changing his role
"from that of an essential contribution to that of a significant but not necessarily essential contribution" alters the

circumstances described in the charges.99

40. Mr Katanga submits that crucial facts are clearly missing from the charges in respect of article 25 (3) (d)
of the Statute as neither the group, nor its common purpose, were previously identified.1 00 Mr Katanga argues that
what the Trial Chamber proposes "is a categorical change" and that he would now have to move his attention from
his alleged actions undertaken jointly with Mr Ngudjolo to whether there were "meetings between other groups in

other places, who were there and what was discussed etc.". 10 1 He submits that there "is a risk of having to restart
the whole trial process".10 2

41. In the Response to the Victims' Observations, Mr Katanga further submits that it is not premature to resolve

the issue of whether the facts and circumstances are exceeded at this stage of the proceedings.10 3 He refers to the

Trial Chamber itself having ruled that the matter was appropriate for resolution at this time and that waiting to resolve

this issue until the decision on his guilt or innocence "would lead to an irremediable violation of [his] rights to a

fair and expeditious trial". 104 He submits that, had the Trial Chamber provided him with a detailed analysis of the

facts upon which it proposed to rely for the re-characterisation, he would have been able fully to demonstrate the

extent by which the facts and circumstances had been exceeded.1 05 In the circumstances, he argues that "the appro-

priate remedy for this error on the part of the Trial Chamber is not to state that the issue is premature or to allow

the Trial Chamber to give further precision, but to overturn the [Impugned Decision]".10 6

42. The Prosecutor avers that Mr Katanga's arguments are premature. As the Impugned Decision does not re-

characterise the charges, it is impossible to say whether the facts and circumstances will be exceeded.107 She further

submits, inter alia, that all of the facts and circumstances referred to at paragraphs 11 to 88 of the Document Sum-

marising the Charges are potentially subject to legal re-characterisation under regulation 55 of the Regulations of

the Court.1 08

43. The victims make arguments along similar lines to those of the Prosecutor.109 The Legal Representative

of Victims Group 1 submits that Mr Katanga's arguments are premature in that it is impossible to determine whether
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the Trial Chamber has exceeded the facts and circumstances in the charges until it has in fact performed the re-
characterisation that is currently under consideration.'10 The Legal Representative of Victims Group 2 agrees"'

and further submits, inter alia, that the narrative will not change in a manner that would exceed the facts,1 2 and
that Mr Katanga's purported distinction between material and subsidiary facts is artificial 1 3 and unsupported by
the relevant legal texts.1 " 4

4. Determination by the Appeals Chamber

44. Mr Katanga essentially submits that the Trial Chamber's proposed change of legal characterisation falls
outside the scope of both regulation 55 (1) of the Regulations of the Court and article 74 (2) of the Statute in that
it would exceed "the facts and circumstances described in the charges" by fundamentally changing the narrative
of the charges and by relying on subsidiary facts.

(a) Standard of review

45. The Appeals Chamber recalls at the outset that the Impugned Decision is a decision rendered pursuant to
regulation 55 (2) of the Regulations of the Court, which provides that if "it appears to the Chamber that the legal
characterisation may be subject to change, the Chamber shall give notice to the participants of such a possibility".
The actual change in the legal characterisation will, if at all, only take place in the Trial Chamber's eventual decision
under article 74 of the Statute. It is only in that decision that the Trial Chamber will have to demonstrate that the
legal characterisation of the facts has changed without exceeding the "facts and circumstances described in the
charges".

46. Accordingly, at this stage of the proceedings, the Appeals Chamber is not called upon to determine whether
the legal characterisation of the facts actually can be changed from article 25 (3) (a) of the Statute to article 25 (3)
(d) of the Statute without exceeding the facts and circumstances described in the charges. By issuing the Impugned
Decision, the Trial Chamber has merely given notice pursuant to regulation 55 (2) of the Regulations of the Court.
The Appeals Chamber therefore has to review whether the Trial Chamber erred in relation to whether "it appears
[...] that the legal characterisation of facts may be subject to change", pursuant to regulation 55 (2) of the Reg-
ulations of the Court. Hence, the review that the Appeals Chamber can undertake at this stage of the proceedings
is a limited one, in that the Impugned Decision would be erroneous only if it were immediately apparent to the
Appeals Chamber, at this stage, that the change in the legal characterisation contemplated by the Trial Chamber
would exceed the facts and circumstances described in the charges.

47. The Appeals Chamber underlines that it follows from the above that what is said in the present judgment
is without prejudice to any future review that it may have to undertake in any appeal against the Trial Chamber's
ultimate decision under article 74 of the Statute, should the Trial Chamber eventually decide to re-characterise the
facts. Whether any change in the legal characterisation actually exceeded the facts and circumstances as described
in the charges could only be determined at that stage.

(b) Facts and circumstances

48. Pursuant to regulation 55 (1) of the Regulations of the Court:

In its decision under article 74, the Chamber may change the legal characterisation of facts [...]
to accord with the form of participation of the accused under articles 25 and 28, without exceeding
the facts and circumstances described in the charges and any amendments to the charges.

49. The requirement in regulation 55 (1) of the Regulations of the Court that any change in legal characterisation

must not exceed the facts and circumstances described in the charges is consistent with the requirements that relate

to the decision of the Trial Chamber on the guilt or innocence of the accused.1 Article 74 (2) of the Statute, second

sentence, provides that the decision of the Trial Chamber "shall not exceed the facts and circumstances described

in the charges and any amendments to the charges". It is the "facts and circumstances described in the charges"

that defines the subject-matter of the trial.' 16
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50. The Appeals Chamber is not persuaded by Mr Katanga's argument that, necessarily, only "material facts",

but not "subsidiary or collateral facts" may be the subject of a change in the legal characterisation. There is no

indication of any such limitation in the text of article 74 (2) of the Statute or regulation 55 (1) of the Regulations
of the Court. Rather, those provisions stipulate that any change cannot exceed the "facts and circumstances". To
the extent that Mr Katanga relies on the Lubanga OA 15 OA 16 Judgment, where the Appeals Chamber indicated

at footnote 163 that "facts" must be distinguished from the evidence put forward by the Prosecutor, as well as from

background or other information contained in the document containing the charges or the decision confirming the

charges,1 7 the Appeals Chamber notes that it did not determine in that judgment how narrowly or how broadly
the term "facts and circumstances described in the charges" as a whole should be understood. The Appeals Chamber

will not, in the abstract, address this matter any further.

(c) The nature of the proposed change

51. The Appeals Chamber recalls that the contemplated change in the characterisation is from the form of par-

ticipation charged (co-perpetration under article 25 (3) (a) of the Statute) to contribution to the commission of a

crime by a group acting with a common purpose under article 25 (3) (d) of the Statute.

52. Article 25 (3) of the Statute provides, in relevant part, as follows:

In accordance with this Statute, a person shall be criminally responsible and liable for punishment
for a crime within the jurisdiction of the Court if that person:

(a) Commits such a crime, whether as an individual, jointly with another or through another person,
regardless of whether that other person is criminally responsible;

[. ..

(d) In any other way contributes to the commission or attempted commission of such a crime by
a group of persons acting with a common purpose. Such contribution shall be intentional and
shall either:

(i) Be made with the aim of furthering the criminal activity or criminal purpose of the group,
where such activity or purpose involves the commission of a crime within the jurisdiction
of the Court; or

(ii) Be made in the knowledge of the intention of the group to commit the crime;

53. Article 25 (3) (d) (ii) of the Statute requires, on its face, that one or more crimes are committed by a group

of persons, that this group acts with a common purpose, and that the accused intentionally contributes to the com-

mission of the crime in the knowledge of the group's intention to commit the crime.

54. In determining whether it is immediately apparent that the proposed change in the legal characterisation

would exceed the facts and circumstances described in the charges, the Appeals Chamber has had particular regard

to the factors to which the Trial Chamber referred in the Impugned Decision in deciding to give notice, pursuant

to regulation 55 (2) of the Regulations of the Court, that the legal characterisation of facts may be subject to change.

55. The Appeals Chamber observes that the Trial Chamber stated that its re- characterisation would relate to

factors that were described in the Decision on the Confirmation of Charges: the attack on Bogoro on 24 February
2003; the same alleged crimes; an analysis of the role played by the group of Ngiti combatants based in Walendu-

Bindi collectiviti; local commanders who were members of that group; and Mr Katanga's contribution which led

to the realisation of the objective elements of the crime.'1 8 The Trial Chamber further referred to the Decision on

the Confirmation of Charges as incorporating the commission of crimes by a hierarchically organised group acting

in a concerted manner,11 9 that Mr Katanga's contribution to the attack on Bogoro resulted in the realisation of the

objective elements of the crime,120 and that the group was acting with criminal intent, of which Mr Katanga was

aware.12 1

56. Having reviewed the Impugned Decision in light of the documents describing the charges, the Appeals

Chamber concludes that, at the present stage of the proceedings, it is not immediately apparent that the contemplated
change in the legal characterisation of the facts would exceed the facts and circumstances described in the charges.
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The Appeals Chamber emphasises that, in reaching that conclusion, it is not expressing any view about the correct
legal interpretation of article 25 (3) (d) of the Statute. To do so would be premature at this stage of the proceedings.
In this regard, the Appeals Chamber observes that the Trial Chamber expressly stated that it remained to be con-
sidered whether a common plan was required for the purposes of article 25 (3) (d) of the Statute,'22 and that it has
requested submissions, inter alia, on the interpretation of article 25 (3) (d) of the Statute. 2 3

57. The Appeals Chamber does, however, make the following further observations in relation to the arguments
that Mr Katanga has raised. The Appeals Chamber does not accept that it is obviously impermissible to re-char-
acterise the facts so that the role of Mr Katanga changes from, in his words, "that of an essential contribution to
that of a significant but not necessarily essential contribution".12 4 Any change from, for example, being alleged to
be a principal to being alleged to have in fact been an accessory will always necessarily involve a change in the
characterisation of the role. Were such a change not to be permissible, it would defeat the purpose of regulation
55 of the Regulations of the Court. The Trial Chamber would be constrained exclusively to using the precise char-
acterisations established by the Pre-Trial Chamber at a much earlier stage of the proceedings and with a necessarily
more restricted view of the case as a whole.

58. The Appeals Chamber also does not accept that a change in the narrative exceeds per se the facts and cir-
cumstances described in the charges. As pointed out by the Trial Chamber, focusing on certain facts to the exclusion
of others will necessarily alter the narrative: indeed, it would appear inevitable that a change in characterisation
would result in a change of narrative to a certain extent. Whether the change of narrative is of such an extent or
nature that it does, in fact, exceed the facts or circumstances is something on which the Appeals Chamber will only
be able to rule if and when the Trial Chamber has changed the legal characterisation in its decision under article
74 of the Statute.

C. Alleged violations of Mr Katanga's fair trial rights

1. Relevant part of the Impugned Decision

59. In the Impugned Decision, the Trial Chamber referred to the safeguards to the rights of the accused that
were set out in regulation 55 of the Regulations of the Court, stating that the accused must have adequate time and
facilities to prepare the defence and have the opportunity to examine witnesses or present other evidence.125 The
Trial Chamber stated that it had to decide whether it was possible to apply regulation 55 of the Regulations of the
Court without violating the rights of the accused.12 6 It concluded that the application of regulation 55 of the Reg-
ulations of the Court would not appear to violate Mr Katanga's rights under article 67 (1) of the Statute.127

60. The Trial Chamber noted that the European Court of Human Rights (hereinafter: "ECtHR") had found that
re-characterisation that took place at a late stage in the proceedings did not, without more, infringe the right to a
fair trial or cast doubt upon the impartiality of the judges.128 In respect of this latter factor, while noting that re-
characterisation at the deliberations stage "may raise concerns about an appearance of partiality on the part of the
judges", the Trial Chamber stated that its decision to consider a legal re-characterisation had been based on a thor-
ough review of the evidence and that "the submissions of the parties and participants [. . .] will be decisive" in
relation to Mr Katanga's potential liability under article 25 (3) (d) of the Statute.12 1

61. Having set out the nature of the re-characterisation that was within its contemplation under the heading, "The
right to be informed promptly of the nature, cause and content of the charges against him",13 0 the majority of the
Trial Chamber found, with reference to the case-law of the ECtHR, that giving notice to the participants and com-
plying with regulation 55 (2) and 55 (3) of the Regulations of the Court placed the parties in a position to exercise
their rights.13 1 It further recalled that Mr Katanga had already responded to most of the factual and legal issues
that arose under article 25 (3) (d) of the Statute.'3 2

62. The Trial Chamber also stated that it was essential to ensure that Mr Katanga's right not to be compelled
to testify to his detriment within the meaning of article 67 (1) (g) of the Statute was not violated, "[c]onsidering
the use to which Germain Katanga's own testimony may be put in 'triggering' regulation 55".133 In that connection,
the Trial Chamber concluded that this right was not infringed by the use of regulation 55 of the Regulations of the
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Court.134 Having recalled that "[i]n practice, the right not to be compelled to testify against oneself [. .. ] seeks to

ensure that confessions. obtained under duress or by coercion or subterfuge cannot be used at trial in disregard of

the expressed will of the accused to remain silent", 3 5 the Trial Chamber stated that Mr Katanga freely chose to

give evidence, in the presence of his counsel, knowing that his testimony may be used to incriminate him.1 3 6 While

recognising that "[a]rguably, the Accused might have expressed himself differently had he known beforehand that

his statements would be used under article 25(3)(d)", the Trial Chamber stated that the parties were "fully aware

of the existence of regulation 55" and he now had the opportunity to make submissions on the proposed re-char-

acterisation and "to provide any clarifications he wishes regarding statements he has made".'37

63. The Trial Chamber acknowledged that giving notice under regulation 55 of the Regulations of the Court

would prolong the proceedings, but not in a manner that would "inevitably entail a violation of the right to be tried

without undue delay".138 The Trial Chamber "will ensure that the application of [regulation 55 of the Regulations

of the Court] does not engender a future unjustified or undue delay".13 9

64. The Trial Chamber provided for measures to be taken in accordance with regulation 55 (2) of the Regulations

of the Court, including giving the parties the opportunity to make written submissions on the legal re-characterisation

described and requiring Mr Katanga to state whether he wishes to call witnesses or present other evidence pursuant

to regulation 55 (3) (b) of the Regulations of the Court. 1 4 0

65. In the Dissenting Opinion, Judge Van den Wyngaert concluded that the Impugned Decision could not be

implemented fairly and was incompatible with articles 64 (2) and 67 (1) (a), (b), (c), (g) and (i) of the Statute.141

In his submissions on appeal, Mr Katanga raises arguments that reflect views expressed in the Dissenting Opinion.

2. Submissions of the parties and participants before the Appeals Chamber

(a) Timing of the Impugned Decision and the right to an effective defence

66. Mr Katanga argues that early notice of a possible re-characterisation pursuant to regulation 55 of the Reg-

ulations of the Court is "essential to fair trial in all but the most technical of changes".14 2 He challenges14 3 the

position of the Trial Chamber on the case-law of the ECtHR, supporting its finding that the legal re-characterisation

of facts even late in the criminal proceedings is not per se incompatible with the right to be informed of the charges

promptly. 144

67. Mr Katanga submits that his right to be informed promptly of the charges and to have adequate time and

facilities to prepare his defence is compromised because he a) should have been informed prior to the defence case,

or in any event in a much more timely fashion,14 5 that there may be a change in the legal characterisation, b) his

defence strategy, including his decision to testify, may have been different, had he known that the alleged form

of participation may change, thereby infringing his right not to be compelled to testify.14 6

68. In elaborating upon these arguments, Mr Katanga avers that early notice of the charges determines the

defence strategy in an adversarial trial: "what evidence to challenge, whether to call any evidence and, in particular,
whether to testify".14 7 He argues, including by reference to views expressed in the Dissenting Opinion,148 that he

did not anticipate that the charges "would be changed in this manner",149 and that he would have conducted his

case significantly differently had he had early notice of the re-characterisation.150 He states that he would have "been

contesting a different case";151 that he may not have put forward a positive defence case and that it is unlikely that

he would have given evidence.'5 2 He further submits that the focus of the defence case could have been different.'5 3

He avers that article 25 (3) (d) of the Statute is not "a lesser included mode of liability" of article 25 (3) (a) of the

Statute as "[p]roof of an essential contribution to a common plan does not necessarily mean proof of a non-essential

contribution to a crime" (footnote omitted). 154 Mr Katanga argues in addition that, at this late stage of the pro-

ceedings,'55 he is "left in doubt as to the nature and extent of the charge it is proposed he faces":156 specifically,
no Trial Chamber has yet defined the "unclear" form of participation provided for in article 25 (3) (d) of the

Statute - and that he will not now have the benefit of having its scope "raised, discussed and if necessary,
reviewed in the Confirmation process".15 7
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69. While Mr Katanga refers to the Impugned Decision being incompatible with his right not to have imposed
on him any reversal of the burden of proof or any onus of rebuttal pursuant to article 67 (1) (i) of the Statute in
one introductory sub-paragraph of the Document in Support of the Appeal,15 8 he does not further elaborate this
argument elsewhere in his submissions.

70. The Prosecutor submits that both a review of comparable national jurisdictions15 9 and, contrary to the sub-
missions of Mr Katanga, the case-law of the ECtHR,160 supports the position adopted by the Trial Chamber.

71. The Prosecutor generally argues that:

Whether in fact prejudice will result cannot be determined at this stage. Rather, due to the limited
scope of the Decision, these arguments are premature. They are made in the abstract and are spec-
ulative as they overlook the range of measures that are available to the Chamber to ensure the fair-
ness of the proceedings as well as other factors that are relevant for the assessment of any claim
of unfairness.161

72. The Prosecutor further submits that it was reasonably foreseeable to Mr Katanga that notice to re-characterise
the facts might be given.' 62 She submits that, in devising its strategy, the defence must bear the existence of reg-
ulation 55 of the Regulations of the Court in mind.163 She further submits that the re-characterisation now proposed
would be, as said by the Trial Chamber, a "relatively limited step".16 4

73. On the facts, the Prosecutor argues that Mr Katanga was charged with having planned the attack on Bogoro
together with his subordinates, participating in the attack and being present in its aftermath, a role "perfectly com-
patible with common purpose liability", with that common purpose capable of being inferred from the intention
of the leader of the group.16 5 She further submits that "it is immaterial whether the legal elements of Article
25(3)(d)(ii) are necessarily subsumed in those of Article 25(3)(a)", as there is a "close proximity" between the two
forms of participation and the facts and circumstances could support the form of participation now under consid-
eration.166

74. The Prosecutor submits that, at this stage, "there is no reason to conclude that early notice would have made
a significant difference to the manner in which [Mr Katanga] conducted his case".167

75. In response to Mr Katanga's argument that article 25 (3) (d) of the Statute is unclear and unsettled law, the
Prosecutor avers that "a degree of uncertainty as to the manner in which the applicable law will be interpreted and
applied to the facts of the case is an ordinary feature of any criminal trial";16 8 and that Mr Katanga has made, and
has been invited to present future, submissions on the mode of liability. 169

76. The victims make arguments which are largely to similar effect to those of the Prosecutor.170 The Legal
Representatives of Victims argue, inter alia, that Mr Katanga was informed promptly and in detail of the charges
in the Decision on the Confirmation of Charges and in the Summary of the Charges,17 1 and that he has been able
to defend himself in relation to the facts that are directly linked to the proposed re-characterisation.172

(b) Right to be informed of the charges in detail

77. Mr Katanga argues that the notice given by the Trial Chamber, i.e. the Impugned Decision, violates his right
to be informed of the charges in detail.'73 Specifically, Mr Katanga argues that, "in marked contrast to the particulars
of the charges provided to the accused by the Confirmation Decision which ran to 98 pages of law and fact", the
Impugned Decision does not clearly indicate the material facts being relied upon for the proposed re-characteri-
sation, "[f]or example, the defence has little information about the group of persons acting with a common pur-
pose".'7 4 He argues that the appropriate remedy for the Trial Chamber's failure to give sufficient details is to "over-
turn" the Impugned Decision.1 75

78. The Prosecutor argues that it is clear from the Impugned Decision that the facts to be relied upon are those
that were included in the charges and that the Impugned Decision "lays out clusters of general facts for each of
the components of Article 25(3)(d)(ii)".176 She further submits that the Decision on the Confirmation of Charges,
when read with the Summary of the Charges and the Prosecutor's table of evidence, provides sufficient factual
detail.'77 The Prosecutor also argues that the Trial Chamber pointed out certain facts and evidence on which it would
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not rely, thereby narrowing the amount of material that Mr Katanga needs to address.178 The Prosecutor further

avers that the Impugned Decision established that all facts relevant to Mr Ngudjolo would be disregarded, therefore

clarifying on which of the charged facts the Chamber intended to rely.179

79. The Legal Representative of Victims Group 1 argues that the Impugned Decision clearly sets out the facts

that would be retained if a re-characterisation were made.'80

(c) Right to an impartial trial

80. Mr Katanga submits, including by reference to the Dissenting Opinion,1 8 1 that the timing and nature of the

Impugned Decision, including the language employed by the Trial Chamber,. violates his right to an impartial trial

and creates an appearance of bias because the Judges appear to want to convict him and risk "being seen as per-

forming a prosecutorial function".182

81. The Prosecutor argues that neither the late stage at which the Impugned Decision was rendered nor the deci-

sion of the Trial Chamber to consider regulation 55 of the Regulations of the Court on its own motion can give

rise to an objective appearance of bias.18 3 The Prosecutor further submits that "[i]f the Appellant's arguments were

to be accepted, any notice provided under Regulation 55 [...] would automatically trigger this objection, thereby

rendering its application void".184

(d) Right to be tried without undue delay

82. Mr Katanga argues that the Impugned Decision violates the right to be tried without undue delay because

changing the legal characterisation of the facts would necessarily prolong the trial- a process that "has already taken

over five years".185 He notes that, in the absence of the Impugned Decision, the judgment in his case would have

been rendered on 18 December 2012 and it is likely that he would have been acquitted.186 He argues that he cannot

at this stage be expected to re-open the case or recall witnesses.187 Referring to deteriorating security conditions

in the Ituri region and the difficulty in securing the cooperation of witnesses, Mr Katanga submits that any necessary

additional investigations will cause further delay.188 For the Trial Chamber to address the scope and definition of

article 25 (3) (d) (ii) of the Statute at this stage of the proceedings, further to submissions from the participants,
will, it is argued, also impact upon their fairness and expeditiousness.189 He also argues that his defence team may

not be available to continue in a case that is re-opened190 Mr Katanga provides further details of this in his Response

to the Victims' Observations, in which he states that, during the period of deliberations, defence resources have

reduced.'9 1

83. Mr Katanga submits that the Appeals Chamber may presume that further investigations may be necessary

in this case. He states that:

Given the existing lack of clarity as to the facts upon which the new mode of responsibility may
be based, the extent of future defence investigations is difficult to finalise. In any event, this appeal
is not the proper forum for the accused to enter into such details, though the accused can provide
them, on an ex parte basis, if called upon to do so by the Appeals Chamber.192

84. The Prosecutor submits that, "[a]t this stage, it is impossible to know if there will be substantial delay" and

that Mr Katanga's arguments in this regard are speculative and premature.19 3 Arguments to similar effect are made

by the Legal Representatives of Victims.' 94

3. Determination by the Appeals Chamber

85. Mr Katanga raises several arguments to the effect that the Impugned Decision violates a number of his rights

laid down in article 67 (1) of the Statute, is therefore unfair and should be reversed.

(a) General considerations in relation to fairness

86. The Appeals Chamber has had specific regard to, and emphasises the importance of, the rights of the accused

to a fair trial, as detailed in article 67 of the Statute. The Appeals Chamber further underlines that, pursuant to article
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21 (3) of the Statute, the application and interpretation of the law of the Court "must be consistent with internationally
recognized human rights".

87. The Appeals Chamber underscores that regulation 55 (2) and (3) of the Regulations of the Court make spe-
cific provision, inter alia, for notice of a possible re-characterisation to be given to the parties and for the receipt
of their submissions thereon,195 in particular ensuring that the accused has adequate time and facilities to prepare
the defence in accordance with article 67 (1) (b) of the Statute19 6 and has the opportunity to examine witnesses
or to present other evidence in accordance with article 67 (1) (e) of the Statute.197

88. The Appeals Chamber further recalls that, in the Lubanga OA 15 OA 16 Judgment, it held that:

[...] human rights law demands that the modification of the legal characterisation of facts in the
course of the trial must not render that trial unfair. The Appeals Chamber notes in this context that
article 67 (1) (b) of the Statute provides for the right of the accused person to "have adequate time
and facilities for the preparation of the defence". It is to avoid violations of this right that Regulation
55 (2) and (3) set out several stringent safeguards for the protection of the rights of the accused.
How these safeguards will have to be applied to protect the rights of the accused fully and whether
additional safeguards must be implemented has not been fully considered in the context of the pres-
ent appeal and will depend on the circumstances of the case.1 9 8 [Footnote omitted.]

89. The Appeals Chamber notes that, in the Impugned Decision, the Trial Chamber specifically considered the
relevant rights of Mr Katanga under article 67 (1) of the Statute (summarised above), thereby making it clear that
it was aware of the various rights that could potentially be violated in the course of making a re-characterisation
pursuant to regulation 55 of the Regulations of the Court. Furthermore, the Trial Chamber expressly took into
account the protections guaranteed by regulation 55 (2) and (3) of the Regulations of the Court by making specific
provision for submissions to be made, including by Mr Katanga in relation to those matters set out in regulation
55 (3) of the Regulations of the Court.199

90. The Appeals Chamber further emphasises that, when leave to appeal the Impugned Decision was granted,
those submissions had not yet been received (and, considering that the proceedings have been in suspension there-
after, have still not been received). At the present stage of the proceedings, the Appeals Chamber is not called upon
to, and cannot, rule on the measures that the Trial Chamber may take in the future to ensure the continued fairness
of the proceedings, should the re-characterisation proceed.

91. In these circumstances, the Appeals Chamber cannot determine conclusively now whether the trial as a
whole will remain fair if the re-characterisation proceeds. Whether it will depends to a large extent upon how the
Trial Chamber conducts the further proceedings and, in particular, on the measures it will take to protect Mr Katan-
ga's rights. Nevertheless, the Appeals Chamber will briefly address the arguments of Mr Katanga that the Impugned
Decision has rendered the trial unfair. Any such assessment is without prejudice to any ruling that it may be called
upon to make in the future as to whether the trial in fact remained fair, should the Trial Chamber proceed to re-
characterise the facts in this case in its decision under article 74 of the Statute.

(b) Timing of the Impugned Decision and the right to an effective defence

92. Mr Katanga avers that the timing of the Impugned Decision violates his rights under article 67 (1) (a) and

(b) of the Statute because notice that the legal characterisation may change was only given at the deliberations stage

of the proceedings.

93. The Appeals Chamber has found above that there is no reason, in principle, why notice of a proposed re-

characterisation cannot be given at the present stage of the proceedings. It has been demonstrated earlier that reg-

ulation 55 of the Regulations of the Court itself does not prohibit this from being done. Internationally recognised
human rights do not require a different interpretation of this legal provision. The cases of the ECtHR referred to

by the Trial Chamber demonstrate that changes to the legal characterisation of facts may be addressed at late stages

of the proceedings, including at the appeals stage, or in review proceedings before the highest domestic courts,
without necessarily causing unfairness.200 The jurisprudence of the ECtHR equally provides that notice of a possible
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re-characterisation is necessary in order to give the accused the possibility to defend himself or herself in a practical

and effective manner and in good time against any such possible re-characterisation.2 01

94. The Appeals Chamber has had regard to Mr Katanga's arguments in relation to the case-law of the ECtHR,
but does not find them to be convincing. None of his arguments undermines the general principle that can be drawn

from those cases, namely that notice of a legal re-characterisation at a late stage of the proceedings does not, in

and of itself, violate the right to a fair trial. As such, there is no reason of principle as to why, without more, the

timing of the notice of re-characterisation would result in a violation of Mr Katanga's right to be informed promptly

of the charges under article 67 (1) (a) of the Statute in the present case.

95. In relation to the arguments that Mr Katanga makes about his defence strategy, the Appeals Chamber neither

knows the precise nature of the re-characterisation that may be made nor the evidence on which the Trial Chamber

may rely in relation thereto, and the impact that this may have on the effectiveness of Mr Katanga's defence as

a whole. Therefore, it is premature for the Appeals Chamber to address Mr Katanga's arguments in this regard at

this stage of the proceedings. The Appeals Chamber, however, recalls that, having been given notice of the potential

re- characterisation, regulation 55 (3) (a) of the Regulations of the Court requires the accused to have adequate time

and facilities for the effective preparation of his defence - and that the Trial Chamber has given Mr Katanga the

opportunity to make submissions. In those submissions Mr Katanga may, inter alia, address the scope of article

25 (3) (d) of the Statute and point out measures that he believes are necessary in order to safeguard his rights pursuant

to article 67. The Trial Chamber thereafter will need to assess whether it remains possible for Mr Katanga effectively

to prepare his defence in light of both the manner in which the trial has been conducted to date and the re-char-

acterisation that is now proposed. The Trial Chamber will also need to consider what measures may need to be

implemented to ensure that the trial as a whole remains fair. Such consideration could include an assessment by

the Trial Chamber of whether Mr Katanga has, in fact, been prejudiced by a re-characterisation made at this stage,
including in particular whether he has been deprived of mounting the defence in relation to article 25 (3) (d) of

the Statute that he otherwise would have wished to present.

96. In light of the above, the Appeals Chamber cannot conclude, at this stage, that proceeding with the proposed

re-characterisation would result in a violation of his right to an effective defence. Any such determination by the

Appeals Chamber would be premature.

(c) Right to be tried without undue delay

97. Mr Katanga submits that the Impugned Decision violates his right to be tried without undue delay because,
at this late stage, it will necessarily prolong the trial. In this context, it is recalled that at paragraph 86 of the Lubanga

OA 15 OA 16 Judgment, the Appeals Chamber held:

As to the right to a trial without undue delay (article 67 (1) (c) of the Statute), the Appeals Chamber
does not consider that a change of the legal characterisation of the facts pursuant to Regulation 55
as such will automatically lead to undue delay of the trial. Whether a re-characterisation leads to
undue delay will depend on the circumstances of the case.

98. The Appeals Chamber finds that the arguments of Mr Katanga that the Impugned Decision violates his right

to be tried without undue delay are premature. At present, the Appeals Chamber is not in a position to judge how

much time will be added to the trial proceedings as a result of the re-characterisation. The arguments raised con-

cerning the extent of further defence investigations, whether the security situation in the Ituri region will cause

further delay, whether witnesses will co-operate and whether members of Mr Katanga's defence team will remain

available are speculative. At this stage of the proceedings, the Trial Chamber is in the best position to assess such

arguments, based upon the conduct of the trial to date, the precise nature of the re-characterisation proposed and

following receipt of the submissions that it has requested from the participants. The Appeals Chamber notes, how-

ever, that insofar as Mr Katanga argues that during the period of deliberations defence resources have reduced, it

is to be assumed that, upon application by the defence, appropriate additional resources could be provided, should

the trial proceed.
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99. The Appeals Chamber emphasises that it is concerned that the Impugned Decision was rendered almost six
months into the deliberations of the Trial Chamber. Nevertheless, at the present time it is not clear that "undue delay"
will be caused as a result of the Impugned Decision. However, given that notice under regulation 55 (2) of the
Regulations of the Court was given at the deliberations stage, the Trial Chamber will need to be particularly vigilant
in ensuring Mr Katanga's right to be tried without undue delay. Recalling article 64 (2) of the Statute, the Appeals
Chamber emphasises that the Trial Chamber will have to ensure that the proceedings, taken as a whole, are fair
and expeditious.

(d) Right to be informed of the charges in detail

100. The Appeals Chamber recalls that, under article 67 (1) (a) of the Statute, the accused is entitled to be
informed of the "nature, cause and content" of the charges, which includes both the factual allegations and their
legal characterisation. In light of this provision, the purpose of regulation 55 (2) of the Regulations of the Court
is to ensure that the accused is informed of a possible change to the legal characterisation. This reading is consistent
with the jurisprudence of the ECtHR, according to which notice of an envisaged change in the legal characterisation
of the facts is required so as to allow the accused to exercise his or her rights in a practical and effective manner.202

By issuing the Impugned Decision, the Trial Chamber informed Mr Katanga of the potential change from article
25 (3) (a) to article 25 (3) (d) of the Statute, thereby ensuring that Mr Katanga remains informed of this aspect of
the charges, namely their legal characterisation.

101. As to the argument that the Impugned Decision does not clearly inform Mr Katanga of the facts upon which
the Trial Chamber intends to rely, the Appeals Chamber notes that, if a Trial Chamber gives notice under regulation
55 (2) of the Regulations of the Court, the Trial Chamber may also need to indicate upon which specific facts, within
the "facts and circumstances described in the charges", it intends to rely. This is, in particular, because the charges
before this Court usually cover complex factual allegations, and more detailed information about the factual alle-
gations to which the potential change in the legal characterisation of the facts relate will therefore often be required
to enable the accused to defend himself or herself effectively. Such information, however, may be provided not
only at the time of giving notice under regulation 55 (2) of the Regulations of the Court, but also, in an adequate
manner, subsequently in the proceedings.

102. Turning to the case at hand, and as mentioned above, in addition to informing Mr Katanga of the potential
change in the legal characterisation of the facts, the Impugned Decision sets out generally on which facts the Trial
Chamber intends to rely.20 3 The information contained in those paragraphs, however, does not provide much detail,
for instance, in relation to the "group of persons acting with a common purpose", a fact noted by Mr Katanga.2 04
The Appeals Chamber considers that, at this stage, the Trial Chamber is in the best position to determine what level
of factual detail has to be provided to Mr Katanga in order not to prejudice his right to be informed of the charges
against him, taking into account, inter alia, the way in which the trial has been conducted to date when combined
with what it now proposes by way of re-characterisation. Should, however, the Trial Chamber consider that further
information is required, the Appeals Chamber is of the view that it should be provided to Mr Katanga as soon as
possible, to enable him to make effective submissions thereon. The Appeals Chamber underlines that it will be able
to determine conclusively only at the end of the trial whether Mr Katanga's right to be informed of the charges
in detail was respected.

(e) Right to an impartial trial

103. The Appeals Chamber is not persuaded by Mr Katanga's argument that his right to an impartial trial has
been violated by the Impugned Decision.

104. First, the Trial Chamber does not risk being seen as "performing a prosecutorial function".205 Regulation
55 of the Regulations of the Court exists so as to assist the judges in ensuring that justice is done in individual cases
by means of giving notice that the legal characterisation of facts may be subject to change in pursuing its duty to
establish the truth and "to close accountability gaps".20 6 Regulation 55 of the Regulations of the Court specifically
empowers the Trial Chamber to give such notice, even in the absence of a request by the Prosecutor to that effect.
Giving such notice is therefore a neutral judicial act, which, without more, has no impact on the impartiality of the
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Judges exercising their powers. As argued by the Prosecutor, if the argument of Mr Katanga were to be accepted,
then the provision would, in effect, be rendered inapplicable.

105. Second, the Appeals Chamber specifically finds that the stage of the proceedings at which regulation 55
of the Regulations of the Court was invoked also does not give rise to an appearance of bias. The Appeals Chamber
does not conclude that any of the considerations that were outlined in the previous paragraph are affected by the
stage at which the notice under regulation 55 of the Regulations of the Court is given. Finally, the Appeals Chamber
does not accept that the language used in the Impugned Decision affects its conclusion: the Trial Chamber was fully
aware that the final decision on the legal re-characterisation, if any, would and could only be taken in the decision
pursuant to article 74 of the Statute, following, inter alia, the receipt of submissions from the parties.

IV. APPROPRIATE RELIEF

106. On an appeal pursuant to article 82 (1) (d) of the Statute, the Appeals Chamber may confirm, reverse or
amend the decision appealed (rule 158 (1) of the Rules of Procedure and Evidence). In the present case, for the
reasons given above, it is appropriate to confirm the Impugned Decision.

Judge Cuno Tarfusser appends a dissenting opinion to this judgment.

Done in both English and French, the English version being authoritative.

[undersigned]

Judge Sang-Hyun Song
Presiding Judge

Dated this 27th day of March 2013
At The Hague, The Netherlands
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Dissenting opinion of Judge Cuno Tarfusser

1. The Majority took the view that the Trial Chamber did not err in triggering the application of regulation 55

of the Regulations of the Court. Accordingly, it rejected the appeal and confirmed the Impugned Decision, albeit

with a number of caveats and "warnings" to the Trial Chamber as regards the object and timing of the forthcoming

continuation of proceedings. I concur in the point made by the Majority under Section A of the Judgment as regards
the timing of the Impugned Decision. However, I strongly dissent from the Majority in two critical respects. First,
I dissent from the preliminary assumption on which the Majority (albeit implicitly) premises all of its reasoning.
I am not persuaded that regulation 55 of the Regulations of the Court applies to the type of change contemplated

by the Trial Chamber, namely from "(indirect) co-perpetration" under article 25 (3) (a) of the Statute to "contribution

to a crime committed by a group acting with a common purpose" under article 25 (3) (d) of the Statute. I also dissent

from the Majority's holding that the Impugned Decision does not violate Mr Katanga's right to a fair trial, namely

his right to be informed in detail of the nature, cause and content of the charges.

I. COMPATIBILITY OF THE IMPUGNED DECISION WITH REGULATION 55 OF THE
REGULATIONS OF THE COURT-TIMING

2. I subscribe to the Majority's view that "[t]he timing of the Impugned Decision was [...] not incompatible

with regulation 55 of the Regulations of the Court".1 The wording of the regulation, stating that notice of a possible

re-characterisation may be given "at any time during the trial", is so clear as to prompt the well-known Latin maxim

in claris non fit interpretatio: when the wording of a legal provision is univocal, the meaning and content of that

provision must be determined based solely on such wording, with no need to recur to systematic or teleological

arguments, or to look elsewhere. As long as it can be said that the trial is ongoing (i.e., from the first hearing until

a decision under article 74 of the Statute has been rendered), regulation 55 of the Regulations of the Court may

in principle be triggered. This conclusion is obviously without prejudice to the need to carefully assess whether

the specific circumstances of the case make it possible to actually do so without violating the overarching right of

the accused to be tried without undue delay.

I. COMPATIBILITY OF THE IMPUGNED DECISION WITH REGULATION 55 OF THE
REGULATIONS OF THE COURT-ENVISAGED CHANGE IN THE LEGAL
CHARACTERISATION OF FACTS

3. Without explicitly saying it,2 the Majority premises all of its reasoning on the assumption that regulation 55

of the Regulations of the Court applies to the type of "change in the legal characterisation of facts" contemplated

by the Trial Chamber, namely from "(indirect) co-perpetration" under article 25 (3) (a) of the Statute to "contribution

to a crime committed by a group acting with a common purpose" under article 25 (3) (d) of the Statute.

4. I dissent from this assumption based on a number of considerations, relating both to the nature, scope and

purpose of regulation 55 (Section A) and to the relationship between the various forms of responsibility respectively

set forth in articles 25 and 28 of the Statute (Section B). I will also submit my views as to the relationship between

regulation 55 of the Regulations of the Court and the current practice of the Pre-Trial Chambers at the stage of the
confirmation of the charges (Section C).

A. Regulation 55 of the Regulations of the Court is a provision of an exceptional nature, as such
subject to narrow interpretation

5. Regulation 55 of the Regulations of the Court vests in a Chamber the authority "to modify the legal char-

acterisation of facts" and to do so "at any time during the trial". In so doing, it places itself at the crossroads between

two fundamental, albeit inherently conflicting, tenets of the right to a fair trial: the right to be tried without undue

delay, on the one hand, and the right to be adequately informed of the nature, cause and content of the charges,
on the other. Both these components are duly enshrined in the Statute, respectively under article 67 (1) (c) and article

67 (1) (a).

6. It is beyond controversy that the triggering of regulation 55 of the Regulations of the Court and of the sub-

sequent procedural steps mentioned in its sub-regulations (2) and (3) will result in delaying the proceedings; hence
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the need to read the provision through the lens of a narrow interpretive criterion which will make the adverse impact
on the expeditiousness of the proceedings as limited as feasible. More specifically, I believe that the adverse impact
must be circumscribed, and hence be proportional, to the need to safeguard the right to an informed, and therefore
effective, defence.

7. Nowhere is the inherent tension between the necessary expeditiousness of the trial, on the one hand, and the
duty to provide full information to the accused, on the other, more apparent than in the ECtHR case law, and in
its carefully crafted determinations as regards the need to give notice of a modification vis-a-vis the original charge.
Whilst invariably requiring that full, detailed information concerning the charges, including information on the legal
characterisation of the relevant facts, be provided to the accused,3 the ECtHR takes great care, if only implicitly,
to point out that not every difference between the legal terms of the initial accusation and those of the conviction
will trigger the obligation to provide notice to the defendant for the purposes of his or her response. In particular,
in a case where at stake was a conviction for aiding and abetting, which the defendant complained had not been
initially charged, the ECtHR rejected the Government's argument that the offence of "aiding and abetting" the con-
tested crime only differed from the offence initially charged in respect of the "degree of participation" of the accused
and found that a violation of article 6 of the European Convention on Human Rights had occurred.4 In so doing,
it clearly hinted at the fact that detailed information is not due when the legal characterisation found in the conviction
only differs from the initial act of accusation in respect of the "degree of participation" of the defendant. Similarly,
in a different case, the fact that the relevant two incriminating provisions differed in their material and mental con-
stituent elements was the basis for the ECtHR's rejection of the Government's argument that no re-characterisation
was at stake; in the view of the ECtHR, those differences and the fact that not all of the elements of the offence
charged at a later stage could be considered as "intrinsic to the offence of which the applicants had been accused
since the start of the proceedings" made it impossible to hold that they merely amounted "to varying degrees of
the same offence".5 The need to make the accused aware of any change from one offence to another whenever those
two offences differ "significantly" is also clearly spelt out in the ECtHR jurisprudence.6

8. The careful stance of the ECtHR, appropriately aimed at solving the inherent tension between those two poten-
tially conflicting tenets of the right to a fair trial, appears of great assistance in shaping the principle which should
govern the balancing act required in interpreting regulation 55 of the Regulations of the Court. The notion of mod-
ification of the legal characterisation of facts cannot be read as if it were to encompass any change brought to the
initial accusation, because this would be tantamount to obliterating the right of the accused to be tried expeditiously.
Rather, it must be qualified and tailored in order to ensure that the right to be tried without undue delay be curtailed
only to the extent that it is necessary, with a view to preserving the right to an effective defence. Accordingly, it
should be read so as to encompass only those modifications which, being significant, are suitable to have a mean-
ingful impact on the "nature, cause and content" of the charges.

9. In my view, the specific determination as to whether a particular amendment to the initial legal framing of
the charge qualifies as a modification triggering the application of regulation 55 of the Regulations of the Court
has to be made on a case-by-case basis. It would not therefore be appropriate to aim at providing comprehensive
and detailed guidance as to the criteria for conducting such an assessment. Accordingly, I will here only address
the question raised by the specific change envisaged by the Impugned Decision, namely whether a change from
(indirect) co-perpetration under article 25 (3) (a) of the Statute to contribution under article 25 (3) (d) of the Statute
amounts a change that is required "to accord with the form of participation of the accused under articles 25 and
28" and suitable to trigger the application of regulation 55.

B. Regulation 55 only applies to changes to the form of participation which require shifting from
article 25 to article 28 of the Statute, and vice versa

10. In my view, a change in "the legal characterisation of facts to accord with [...] the form of participation
of the accused under articles 25 and 28" triggering the application of regulation 55 of the Regulations of the Court
only occurs when a Chamber envisages the possibility of switching from (any of the forms of responsibility provided
under) article 25 to (any of the forms of responsibility provided under) article 28 of the Statute, or vice versa. Con-
versely, whenever a Chamber, based on its assessment of the evidence, contemplates applying one particular form
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of responsibility among those listed in the same provision as the one originally charged, such application does not
amount to a change in the legal characterisation of facts for the purposes of regulation 55, irrespective of whether
that particular form happens to be the same as charged by the Prosecutor or any other form provided within the
same provision. Sub-paragraphs (a) to (d) of article 25 (3) of the Statute describe different expressions of the broad
idea of (commission by) participation in the execution of a crime; in any and all of the scenarios contemplated by
the provision the accused has taken part in the commission of a given crime and the difference among the different
sub-paragraphs is one of degree rather than of nature. An altogether different rationale underpins instead the respon-
sibility arising under article 28, which is triggered by the fact that the accused violated duties arising in connection
with his position vis-a-vis those individuals executing the crime: in particular, the duty to be aware of and control
the behaviour of one's own subordinates and to take action whenever such behaviour does not conform to proper
standards.

11. Based on the above, I take the view that no envisaged shift from one form of responsibility listed in respec-
tively article 25 and 28 to another form included in the same provision amounts to a modification in "the legal
characterisation of facts" suitable of triggering the application of regulation 55 of the Regulations of the Court.

12. In my view, this finds support in several considerations, based both on the wording of regulation 55 of the
Regulations of the Court and on the practical impact of the approach underpinning the Impugned Decision.

13. From a textual standpoint, I find it significant that the provision refers to the "form" of participation of the
accused under articles 25 and 28 of the Statute in the singular, whereas it uses the plural form when referring to
the "crimes" listed under articles 6, 7 and 8 of the Statute. In light of this, it seems reasonable to argue that, had
the drafters meant to make the regulation applicable each time a shift within either article 25 or article 28 was
envisaged, reference would have been likewise made to the "forms" of responsibility; as another Latin maxim goes,
"ubi lex voluit, dixit".

14. Any doubts one may have as regards the univocality of this argument are bound to be dispelled when con-
sidering the concrete and practical impact of the opposite approach, and its ultimate inconsistency with critical tenets
of the right to a fair trial, as well as with the overall features of the procedure before the Court.

15. First, holding that any shift from one form of participation to another listed within one and the same provision
(be it article 25 or article 28 of the Statute) triggers the application of regulation 55 of the Regulations of the Court
would result in introducing a degree of uncertainty and unpredictability in the proceedings. As regards article 25
(3) of the Statute, both the legal doctrine7 and, more significantly, the relevant case law of the Court show that its
interpretation is far from being uncontentious or settled. Suffice it to mention the case law of the Pre-Trial Chambers
of the Court on the issue of indirect co-perpetration through participation in a common plan, on the one hand,8 and
the separate opinion recently appended by Judge Adrian Fulford to the decision convicting Mr Thomas Lubanga
Dyilo, on the other.9 Judge Fulford engaged in a comprehensive discussion and critique of the reading of article
25 (3) (a) of the Statute given by Pre-Trial Chamber I in the same case. In particular, he observed that "by creating
a clear degree of crossover between the various modes of liability, Article 25(3) covers all eventualities" and took
the view that "the plain language of Article 25(3) demonstrates that the possible modes of commission under Article
25(3)(a)-(d) of the Statute were not intended to be mutually exclusive", nor hierarchically ranked.'0

16. It is obviously neither for these appeal proceedings, nor for this dissent, to take a position vis-a-vis the current
doctrinal and judicial debate on the nature of article 25 of the Statute, or on the "control of the crime" theory under-
pinning the approach to indirect co-perpetration, which has so far been prevailing at the pre-trial stage. The purpose
of this allusion to the existence of different interpretive options as regards article 25 (3) of the Statute is much more
limited. It is aimed at highlighting that, under the approach taken by the Impugned Decision (and by the Majority),
the triggering (or not) of regulation 55 in respect of a shift from one form of participation listed in article 25 (3)
to another will depend on the particular theoretical angle taken by the relevant Chamber. Whenever such a Chamber
takes the view that article 25 (3) provides for at least as many distinct forms of responsibilities as it has sub-para-
graphs, any shift between them will result in the application of regulation 55; instead, this will not happen whenever
the Chamber rather chooses to read the provision as a unitary set, declining several expressions of a single concept
of participation. I believe that the ensuing degree of uncertainty and unpredictability is so high as to make this
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approach incompatible with the obligation of the Court to construe its instruments in such a way as to make them
consistent both with the principle of legality and with internationally recognised human rights.

17. Second, a strict and logically consistent adhesion to the approach taken by the Trial Chamber would result
in unreasonably broadening the scope of application of regulation 55 of the Regulations of the Court, even beyond
the already ample boundaries traced by the Impugned Decision. It is true that the Trial Chamber has failed to indicate
whether it considered that proceedings under regulation 55 would also be triggered when the change from one form
of individual responsibility to another occurs within the same sub-paragraph of article 25 (3) of the Statute (i.e. from
"direct" to "indirect" perpetration under article 25 (3) (a); from "ordering" to "inducing" under article 25 (3) (b);
from "aiding and abetting" to "otherwise assisting" under article 25 (3) (c); etc.). Once, however, it is accepted that
shifting from one form of participation to another laid down in any of the different sub-paragraphs of article 25
(3) of the Statute amounts to a modification in "the legal characterisation of facts" for the purposes of regulation
55, it seems reasonable, if not inevitable, to assume that the same conclusion would also apply to shifts occurring
within the same sub-paragraph. Indeed, one may argue that the difference between individually committing a crime
(pursuant to the first part of sub-paragraph (a)), on the one hand, and committing that crime through another person
(pursuant to the third and last part of sub-paragraph (a)), on the other hand, is greater than the difference between
indirect co-perpetration by participation in a common plan (pursuant to the second part of sub-paragraph (a), as
construed by abundant case law of the Court), on the one hand, and contributing "in any other way" to the com-
mission of that crime by a group of persons acting with a common purpose (subparagraph (d)), on the other hand;
in such a perspective, the application of regulation 55 to a shift within sub-paragraph (a) may be even more warranted
than to a shift from sub-paragraph (a) to sub-paragraph (d).

18. A rigorous application of the approach taken by the Trial Chamber would thus entail that for each case
brought under article 25 of the Statute there would be as many as about nine scenarios possibly triggering the appli-
cation of regulation 55 of the Regulations of the Court.1 Under these premises, and given the complexity of the
cases falling within the jurisdiction of the Court, it seems reasonable to envisage that virtually all of the cases coming
before the Court may, at one point of the proceedings, require the application of regulation 55 of the Regulations
of the Court and the resulting addition of procedural steps to proceedings which are already likely to be lengthy
because of the very nature of the crimes adjudicated by the Court. The ensuing impact on the necessary expedi-
tiousness of the proceedings as a fundamental tenet of the right to a fair trial seems, at the very least, questionable;
the more so, when one bears in mind that the overall system of the Rome Statute appears to be aimed at favouring
an early determination of the boundaries of each case, first and foremost through the pre-trial phase and the decision
on the confirmation of the charges, as well as through the prohibition to amend the charges after the commencement
of the trial (article 61 (9) of the Statute).

19. Accordingly, I submit that both the general principles governing the interpretation of the instruments
of the Court (in particular, the need to ensure their consistency with fundamental human rights) and the over-
arching features of its proceedings make it mandatory to restrictively interpret regulation 55 of the Regulations
of the Court.

20. For these reasons, I maintain that the change envisaged by the Trial Chamber in the Impugned Decision
does not amount to a modification in "the legal characterisation of facts" within the meaning and for the purposes
of regulation 55 of the Regulations of the Court.

C. The current practice of the Pre-Trial Chambers should be revisited in light of the exceptional
nature of regulation 55

21. I am also mindful that a restrictive interpretation of regulation 55 of the Regulations of the Court may have
an impact on the practice so far established before the Pre-Trial Chambers, where it has become customary, whether
for the purposes of the issuance of warrants of arrest or summonses to appear, or for the purposes of the confirmation

of charges, not to address alternative modes of liability which were brought forward by the Prosecutor. 12 In some
instances,13 reference has been made to regulation 55 of the Regulations of the Court as an available remedy for

any changes which might prove necessary at a later stage of the trial. While this is obviously not the appropriate
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venue to fully address that issue, the present case might indeed prompt the Pre-Trial Chambers to revisit - and

possibly amend - their current approach.

III. ALLEGED VIOLATIONS OF MR KATANGA'S FAIR TRIAL RIGHTS: THE IMPUGNED
DECISION VIOLATES MR KATANGA'S RIGHT TO BE INFORMED OF THE CHARGES IN
DETAIL

22. Based on the reasons given in the previous section, I come to the conclusion that the Trial Chamber should

not have applied regulation 55 (2) of the Regulations of the Court. However, as my opinion did not find a majority,
I find it important also to address my view with respect to a particular aspect of the Majority Judgment with which

I disagree: namely, the Majority's finding that the Impugned Decision does not violate Mr Katanga's right to a fair

trial. More specifically, I believe that the Impugned Decision, in light of its content (or, rather, the lack of it), violates

Mr Katanga's right to be informed of the charges in detail.

23. Regulation 55 of the Regulations of the Court reflects the right of the accused to be adequately informed

of the charges in respect of this particular phase of the proceedings by providing, inter alia, that the accused shall

"[h]ave adequate time and facilities for the effective preparation of his or her defence" (regulation 55, sub-regulation

3 (a)). I believe that the amount of information provided by the Trial Chamber when giving notice of the possibility
of a re-characterisation is critical. No defence, even less an effective one, can be prepared if the accused is left in

the dark as to the factual and legal elements on the basis of which the envisaged re-characterisation might take place.

24. The Majority Judgment itself makes it apparent that the Impugned Decision falls largely short of providing

an adequate amount of information to the accused. The Majority explicitly admits that it "neither knows the precise

nature of the re-characterisation that may be made nor the evidence on which the Trial Chamber may rely in relation

thereto [. .]".14 It acknowledges, in particular, that the Impugned Decision "does not provide much detail [.. .]

in relation to the 'group acting with a common purpose"' within the meaning of article 25 (3) (d) of the Statute."

The word "premature" is recurrently used by the Majority, either to indicate the nature of the arguments raised by

the defence of Mr Katanga,16 or to justify the failure to address and adjudicate such arguments.1 7 In failing to censure

the Trial Chamber for providing so little information as to make it impossible for it even to take a position on the

arguments raised by the Defence, however, the Majority is sanctioning the principle that it is appropriate for a deci-

sion providing notice of a possible re-characterisation to provide this scant amount of detail.

25. I dissent from this conclusion, in light of its momentous implications on the reading and implementation

of regulation 55 of the Regulations of the Court. A decision giving notice of a possible legal re-characterisation
must be as specific and precise as feasible as to both the legal and factual boundaries of the envisaged change,
including by reference to all relevant evidence. In the absence of such specific and precise information, it is not

clear what meaningful submissions could now be made by Mr Katanga.

26. More specifically, I strongly dissent from the Majority's statement that "more detailed information about

the factual allegations to which the potential change in the legal characterisation of the facts relate [.. .] may be

provided not only at the time of giving notice under regulation 55 (2) of the Regulations of the Court itself, but

also, in an adequate manner, subsequently in the proceedings".1 8 First, I note that the Majority does not seem entirely

at ease with its own statements, when it admonishes the Trial Chamber that the relevant information should be

provided to Mr Katanga "as soon as possible".19 Second, it must be observed that the position taken by the Trial

Chamber (and, as a result of its approach, by the Majority) results in splitting the proceedings under regulation 55

of the Regulations of the Court into two sub-procedures: the first phase would be merely aimed at abstractly debating
the triggering of regulation 55 from a mere procedural standpoint, whereas the second would be focussed on deter-
mining the precise factual and legal scope of the envisaged change.

27. It is my view that neither regulation 55 of the Regulations of the Court, nor the statutory framework as a

whole, allow for such splitting, in light both of the wording of the provision and of the ultimate need to make its
intrinsically sensitive nature compatible with the fundamental tenets of the right to a fair trial. I agree that the pro-

vision makes it possible for a trial to be prolonged when the need for re- characterisation arises, and I also agree
that such prolongation cannot be regarded as per se violating the accused's rights. Nevertheless, I maintain that the
inherent tension vis-a-vis the expeditiousness of the proceedings makes it necessary to read and implement it in
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such a way so as to contain such prolongation and preserve the other tenets of the right to a fair trial as much as
feasible. The right to be adequately informed of the nature and content of the charges requires that, in giving notice
of their intention to consider a re-characterisation within the meaning of regulation 55 of the Regulations of the
Court, the relevant Chamber provides at the same time adequate information as to the factual and legal scope of
that change, with a view to allowing the accused to promptly take a meaningful stance and swiftly review his or
her defence strategies accordingly, if need be. I therefore take the view that the Impugned Decision does not provide
enough detail to allow Mr Katanga effectively to prepare his defence vis-a-vis the envisaged re-characterisation.

28. The reasoning developed in Sections II and III above leads me to dissent from the Majority's decision to
dismiss the appeal. Instead, I would have granted the appeal and reversed the Impugned Decision. The Trial Chamber
would have had therefore to render a decision under article 74 of the Statute on the basis of the evidence heard
and in light of the applicable evidentiary standard.

Judge Cuno Tarfusser
Dated this 27th day of March 2013
At The Hague, The Netherlands
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