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AN ARGUMENT AGAINST UNBOUNDED ARREST

POWER: THE EXPRESSIVE FOURTH

AMENDMENT AND PROTESTING WHILE BLACK

Karen J. Pita Loor*

Protesting is supposed to be revered in our democracy, considered "as Ameri-
can as apple pie" in our nation's mythology. But the actual experiences of the
2020 racial justice protesters showed that this supposed reverence for political
dissent and protest is more akin to American folklore than reality on the

streets. The images from those streets depicted police officers clad in riot gear
and armed with shields, batons, and "less than" lethal weapons aggressively

arresting protesters, often en masse. In the first week of the George Floyd pro-
tests, police arrested roughly 10,000 people, and approximately 78 percent of
those arrests were for nonviolent misdemeanor offenses or criminal violations.
Moreover, troubling figures regarding the racial breakdown of protest-related

arrests, along with anecdotes from activists, suggest that just as with routine
policing, the experiences ofBlack and white people differ during protests-even
when they protest side by side-with police potentially targeting Black activists
for arrest. This Article exposes how police officers' easy access to a wide arsenal
of criminal charges serves to trample on expressive freedoms and explains how
a new and clearer understanding of the Fourth Amendment's application to

expressive conduct should curb the police's seemingly unbounded power to ar-
rest protesters. In Part I of this Article, I revisit and review the roots and ra-

tionale of the Expressive Fourth Amendment doctrine, which posits that there
is an expressive component to Fourth Amendment protection. In Part II, I dis-
cuss the criminal statutes that police often use to make arrests during protests

and then focus more narrowly on the arrests in New York City in the early
days of the George Floyd demonstrations, including the racial makeup of ar-
restees. In Part III, I explain how the presiding understanding of the Fourth

Amendment places minimal limits on a police officer's ability to arrest, regard-
less of an individual's engagement in expressive political conduct. Thereafter,
I describe how the Expressive Fourth Amendment should apply to arrests and

serve to curtail an officer's ability to engage in warrantless arrests of protesters
for nonviolent misdemeanors.
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her wisdom, encouragement, and guidance as I worked on this project. Thank you to Christiana
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brana and Joseph E. Staska always for their patience and support.
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INTRODUCTION

Protesting is supposed to be revered in our democracy, considered "as
American as apple pie" in our nation's mythology. But the actual experiences
of the 2020 racial justice protesters showed that this supposed reverence for
political dissent and protest is more akin to American folklore than reality on
the streets. The images from those streets depicted police officers clad in riot
gear and armed with shields, batons, and "less than" lethal weapons aggres-
sively arresting protesters, often en masse. In the first week of the George Floyd
protests, police arrested roughly 10,000 people,' and approximately 78 per-
cent of those arrests were for nonviolent misdemeanor offenses or criminal
violations.2 Moreover, troubling figures regarding the racial breakdown of
protest-related arrests,3 along with anecdotes from activists, suggest that just

1. See Anita Snow, AP Tally: Arrests at Widespread U.S. Protests Hit 10,000, AP NEWS

(June 4, 2020), https://apnews.com/article/american-protests-us-news-arrests-minnesota-bur-

glary-bb2404f9b13c8b53b94c73f818f6a0b7 [perma.cc/XN6Z-LB9K]. Within two weeks, the
number of arrests reached 17,000. Meryl Kornfield et al., Swept Up by Police, WASH. POST

(Oct. 23, 2020), https://www.washingtonpost.com/graphics/2020/investigations/george-floyd

-protesters-arrests [perma.cc/MZ3L-MSBR].

2. See Kornfield et al., supra note 1 (finding in a sample of 2,652 protestors from fifteen

cities that 2,059 were "accused of nonviolent misdemeanors, most on charges of violating curfew

or emergency orders").

3. I define protest-related arrests here as those that occur when an arrestee is present at

a protest and appears to be part of the protest.
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like with routine policing,4 the experiences of Black and whites people differ
during protests-even when they protest side by side-with police potentially
targeting Black activists for arrest. Like other activities, including driving

4. See Colleen Walsh, Solving Racial Disparities in Policing, HARV. GAZETTE (Feb. 23,

2021), https://news.harvard.edu/gazette/story/2021/02/solving-racial-disparities-in-policing
[perma.cc/ZB8N-EVHD] ("According to historians and other scholars, [racialized policing] is

embedded in the story of the nation and its culture. Rooted in slavery, racial disparities in polic-

ing ... are sustained by systemic exclusion and discrimination, and fueled by implicit and ex-

plicit bias."); Emma Pierson et al., A Large-Scale Analysis of Racial Disparities in Police Stops

Across the United States, 4 NATURE HUM. BEHAV. 736, 736 (2020) ("[B]lack drivers were less

likely to be stopped after sunset, when a 'veil of darkness' masks one's race, suggesting bias in

stop decisions."); see also Lenese C. Herbert, Can't You See What I'm Saying? Making Expressive

Conduct a Crime in High-Crime Areas, 9 GEO. J. ON POVERTY L. & POL'Y 135, 153 (2002) (argu-
ing that First Amendment expression is implicated during routine policing when suspected in-

dividuals flee police in so-called "high-crime areas" as flight is one of the most effective forms of

expression for those in minority communities because it allows them to "communicate their

distaste of the police and to exercise their choice to remove themselves from police presence

without compromising the safety of themselves or others-especially when the speakers perceive

disdain by society.").

5. I have decided to capitalize "Black" and "Brown" but not "white" to reflect the shared

identity and history of repression among communities of color. See David Bauder, AP Says It Will

Capitalize Black but Not white, AP NEWS (July 20, 2020), https://apnews.com/article/entertain-

ment-cultures-race-and-ethnicity-us-news-ap-top-news-7e36c00c5af0436abc09e051261 fff1f

[perma.cc/S5N6-7KTA]; see also Peter Wegner, Capitalize Brown, KQED (Aug. 12, 2020),
https://www.kqed.org/perspectives/201601140174/peter-wegnercapitalize-brown [perma.cc/

VFX5-A926] ("Capital B for Black people. Capital B for Brown people. It's not a revolution, even

in the world of typography. It's incremental, a keystroke's worth of change. It costs nothing. It

is, literally, the least we can do."). I also use Latine in lieu of "Latinx," "Latino," or "Latina" be-

cause, as a native Spanish speaker, the "e" at the end of a word is more in line with the language

than "x" and already utilized in words that do not ascribe gender.

A growing number of LGBTQ communities [in the United States] and abroad use 'Latine'
(la-tee-neh). Not only does it sound much less awkward in Spanish than 'Latinx,' but the
-e can be applied to other words in verbal Spanish very easily, in lieu of the masculine -o
or the feminine -a.

See Jose A. Del Real, 'Latinx' Hasn't Even Caught on Among Latinos. It Never Will, WASH. POST

(Dec. 18, 2020), https://www.washingtonpost.com/outlook/latinx-latinos-unpopular-gender-

term/2020/12/18/bfl77c5c-3b41-1leb-9276-aeOca72729bestory.html [perma.cc/9YRL-UX74];
see also Laysha Macedo, Latinx, Latine, Hispanic, Latino/a: What Do We Call Ourselves?,

HIPLATINA (Oct. 13, 2021), https://hiplatina.com/latinx-latino-latina-terms [perma.cc/7NMF-

94H6] (discussing a low prevalence of the use of the word "Latinx" among Spanish-speaking

communities and the increase in "Latine" as a "gender neutral [option that] flows more in Span-

ish in [sic] than 'Latinx' ").

15 83
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while Black,6 sitting in Starbucks while Black,7 jogging while black,8 and bird
watching while Black,9 protesting while Black may also place Black people in
harm's way much more than white people. However, while the sight of Black
people engaged in these typical innocuous activities should not spur civilian
or police scrutiny or much less aggression, protesting is not just innocuous
but constitutionally protected expressive conduct. 10

This Article exposes how police officers' easy access to a wide arsenal of
criminal charges serves to trample on expressive freedoms and explains how
a new and clearer understanding of the Fourth Amendment's application to
expressive conduct should curb the police's seemingly unbounded power to
arrest protesters. I revisit the Expressive Fourth Amendment doctrine, which I
previously advanced in another article, and where I posited that there is an
expressive component to Fourth Amendment protection." Courts have
largely ignored or missed this expressive realm of Fourth Amendment protec-
tion in most contexts and, therefore, have treated expressive conduct by pro-
testers the same as nonexpressive conduct by criminal suspects. Like other
scholars,12 I maintain that current jurisprudence surrounding arrests of indi-

6. David A. Harris, Driving While Black: Racial Profiling on Our Nation's Highways,

ACLU (June 1999), https://www.aclu.org/report/driving-while-black-racial-profiling-our-na-

tions-highways [perma.cc/EWL2-ZCFQ] ("[P]olice ostensibly looking for drug criminals rou-

tinely stop drivers based on the color of their skin. This practice is so common that the minority

community has given it the derisive term, 'driving while [B]lack or [B]rown'-a play on the real

offense of 'driving while intoxicated.' "); see also Driving While Black: A Curated Collection of
Links, MARSHALL PROJECT (Feb. 22, 2022, 9:25 PM), https://www.themarshallproject.org/rec-

ords/1819-driving-while-black [perma.cc/8F2Q-RB67].

7. Damien Gayle, Arrest of Two Black Men at Starbucks for 'Trespassing' Sparks Protests,

GUARDIAN (Apr. 16, 2018, 8:28 AM), https://www.theguardian.com/us-news/2018/apr/16/arrest-

of-two-black-men-at-starbucks-for-trespassing-sparks-protests [perma.cc/VM9S-CKLG].

8. Kurt Streeter, Running While Black: Our Readers Respond, N.Y. TIMES (May 18, 2020),

https://www.nytimes.com/2020/05/18/sports/running-while-black-ahmaud-arbery.html [perma.

cc/J4XV-XCZS].

9. Joan Walsh, Birding While Black: Just the Latest Bad Reason for White People to Call

Police, NATION (May 26, 2020), https://www.thenation.com/article/society/amy-cooper-birding-

police [perma.cc/4CRT-LXKU].

10. The Supreme Court recognizes that conduct "expressing certain views is the type of

symbolic act" that is "closely akin to 'pure speech' which ... is entitled to comprehensive pro-

tection under the First Amendment." Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S.

503, 505-06 (1969). Thus, I include not only pure speech but other expressive activity-waving,

clapping, chanting, marching-in my expressive conduct definition.

11. Karen J. Pita Loor, The Expressive Fourth Amendment, 94 S. CAL. L. REV. 1311 (2021)

[hereinafter Loor, Expressive Fourth]; Karen J. Pita Loor, "Hey! Hey! Ho, Ho! These Mass Arrests

Have Got to Go!": The Expressive Fourth Amendment Argument, 28 WM. & MARY J. RACE,

GENDER & SOC. JUST. 5 (2021) [hereinafter Loor, Mass Arrests].

12. See Aya Gruber, Policing and "Bluelining," 58 HOUS. L. REV. 867, 902 (2021) ("The
law encourages brutality in these policed spaces by conferring on officers near absolute power

to physically dominate the individuals-Black or [w]hite-they encounter on the street.... [as]

courts consider only whether the officer acted reasonably (had reasonable fear) in the 'split-sec-

ond' moment when he pulled the trigger."); John P. Gross, Judge, Jury, and Executioner: The

1584 [Vol. 120:1581
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viduals suspected of nonexpressive illegal conduct provides insufficient pro-
tection to be faithful to the Fourth Amendment. However, I contribute here,
like in my prior articles, a distinct critique by contending that when the con-
duct is expressive, courts must provide special protection. Like my prior
pieces,13 this Article fills this gap in Fourth Amendment understanding. Thus,
when an individual is engaged in expressive conduct, the Expressive Fourth
Amendment mandates that courts review any government intrusion with
"scrupulous exactitude,"14 asking whether a police officer behaved reasonably
"in the light of the values of freedom of expression."1 5 The Expressive Fourth
Amendment will protect all activists, but naturally, it should particularly ben-
efit those who are the most frequent victims of capricious police arrest power.

In Part I of this Article, I review the Expressive Fourth Amendment, in-
cluding its roots and rationale. In Part II, I discuss the criminal statutes that
police often use to make arrests during protests and then focus more narrowly
on the arrests in New York City in the early days of the George Floyd demon-
strations, including the racial makeup of arrestees. In Part III, I explain how
the general understanding of the Fourth Amendment places minimal limits
on a police officer's ability to arrest, regardless of an individual's engagement
in expressive political conduct. Thereafter, I describe how the Expressive
Fourth Amendment should apply to arrests and serve to curtail an officer's
ability to engage in warrantless arrests of protesters for nonviolent misde-
meanors.

I. REVIEWING THE EXPRESSIVE FOURTH AMENDMENT

Courts should afford protesters enhanced protection in their interactions
with police officers in the streets. Putting aside, for purposes of this argument,
well-founded objections to courts' deference to law enforcement during rou-
tine police encounters,16 police officers should not be permitted to treat pro-
testers engaged in expressive political conduct like they treat other individuals
whom they suspect of criminal conduct but are not involved in protests.
Fourth Amendment protections have an expressive component that jurists
have completely missed in protest situations." In this Article, I define protest
as a public expression of political dissent or opposition. In my prior article, I

Excessive Use of Deadly Force by Police Officers, 21 TEX. J. C.L. & C.R. 155, 161 (2016) (arguing
that the Supreme Court's deference to law enforcement is based on inaccurate assumptions re-

garding the reasonableness of their actions); Gregory Howard Williams, Controlling the Use of

Non-Deadly Force: Policy and Practice, 10 HARV. BLACKLETTER J. 79, 95 (1993) ("[T]he basic

problem with Graham is the fantasy of the Fourth Amendment 'reasonableness' test and the so-

called balancing analysis. 'Reasonableness' is never truly defined, and unfortunately the balance

rarely weighs in favor of the citizen.").

13. See Loor, Expressive Fourth, supra note 11; Loor, Mass Arrests, supra note 11.

14. Stanford v. Texas, 379 U.S. 476, 485 (1965).

15. Roaden v. Kentucky, 413 U.S. 496, 504 (1973).

16. See, e.g., Gruber, supra note 12, at 902-07.

17. For a full and detailed explication of the doctrine and its foundations, see Loor, Ex-

pressive Fourth, supra note 11.

15 85
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introduced the Expressive Fourth Amendment in the context of claims of po-
lice excessive force and argued that to provide appropriate protection to per-
sons engaged in protest, the analysis should shift from whether the
government actor's conduct is reasonable to whether it is reasonable in light
of freedom of expression.18 In the context of excessive force cases, this means
that courts should positively weigh activists' expressive conduct in their rea-
sonableness calculus. 19 This rebalancing should result in courts providing less
leeway for police officers to use force against protesters than courts provide in
cases involving ordinary crimes and nonexpressive disturbances. Here, in this
Article, I argue that the Expressive Fourth Amendment also limits how police
officers may utilize their arrest power against protesters on the streets, specif-
ically limiting their ability to make warrantless arrests for nonviolent misde-
meanors.20

I previously supported the contention that the Fourth Amendment is
meant to protect freedom of expression in two ways: First, I harkened to the
history of the English Crown's abusive use of its search and seizure power to
suppress political nonconformists and showed that history was fresh in the
Framers' minds when drafting the Fourth Amendment.21 Second, I demon-
strated that the Supreme Court recognized the difference that historical foun-
dations make in cases dealing with searches for expressive materials, such as
books, pamphlets, films, and other publications-namely the "papers" cases.22

The lessons from a British controversy between the king and the press
guided the Framers as they conceived the Fourth Amendment's limitations on
the American government's power of search and seizure.23 In 1763, after the
anonymous publication of a critique of the king in an antigovernment English
newspaper, prosecutors charged the unknown critics with seditious libel and
obtained a warrant directing government officials to locate those connected

18. See id. at Section II.B.

19. See id.; see also Graham v. Connor, 490 U.S. 386, 396-97 (1989) (setting forth the
balancing test for Fourth Amendment excessive force violations).

20. See infra Part III. At this time, I leave open the question of how the Expressive Fourth

Amendment should apply to arrests for felonies.

21. See Loor, Expressive Fourth, supra note 11, at Section III.A.1.

22. See id. at Section III.A.2 (discussing New York v. P.J. Video, Inc., 475 U.S. 868, 873
(1986); Maryland v. Macon, 472 U.S. 463, 468 (1985); Roaden v. Kentucky, 413 U.S. 496, 504
(1973); Stanford v. Texas, 379 U.S. 476, 511 (1965); Marcus v. Search Warrant, 367 U.S. 717, 729
(1961)).

23. See WILLIAM J. CUDDIHY, THE FOURTH AMENDMENT: ORIGINS AND ORIGINAL

MEANING 602-1791, at 440 (2009).

1586 [Vol. 120:1581
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to the libelous publication and arrest them.24 The warrant did not provide di-
rection regarding where to search or whom to apprehend.25 Indeed, "[f]ollow-
ing precedent, the warrant specified nothing beyond the [newspaper] printer's
name; its bearers were free to search, seize, and arrest as their whims dic-
tated."26 Armed with this expansive warrant, the king's messengers embarked
on a spree, ransacking multiple homes and offices, collecting voluminous pa-
pers, and arresting any individual they suspected of being related to the news-
paper, including their family members and employees.27 Victims of these
searches brought lawsuits against those involved in the warrant's issuance and
execution, arguing against the English Crown's broad power to engage in abu-
sive searches and arrests of political dissidents.28 The controversy and the en-
suing lawsuits captured the attention of both the American colonies and the
British and engendered a disdain in both for oppressive government searches
that persisted in the new nation's psyche and influenced the Bill of Rights'
drafters.29

In a series of cases regarding searches for expressive materials, the Su-
preme Court explains how this history motivated Fourth Amendment protec-
tions.30 Unlike searches for contraband or other nonexpressive items, the
Court reviews searches for expressive materials with "scrupulous exacti-
tude,"" providing little deference to individual police officers' judgments of
what items should be seized out of concern that in their zeal to enforce the
law, officers may unwittingly sweep up protected First Amendment papers.2

Applying this reasoning from the papers cases, just like with searches of ex-
pressive materials, when the policed person is engaged in expressive protest
activity, courts should ask what is reasonable "in the light of the values of free-
dom of expression"" and then review a police officer's conduct with scrupu-
lous exactitude.34

24. Id. at 440-41. Seditious libel is "[a] communication written with the intent to incite

the people to change the government otherwise than by lawful means, or to advocate the over-

throw of the government by force or violence." Seditious Libel, BLACK'S LAW DICTIONARY (6th

ed. 1990).

25. CUDDIHY, supra note 23, at 440-41.

26. Id.

27. Id. at 441.

28. Id. at 443.

29. See id. at 439-40.

30. See New York v. P.J. Video, Inc., 475 U.S. 868, 873 (1986); Maryland v. Macon, 472
U.S. 463, 468 (1985); Zurcher v. Stanford Daily, 436 U.S. 547, 564 (1978); Roaden v. Kentucky,
413 U.S. 496, 504 (1973); Stanford v. Texas, 379 U.S. 476,483-85 (1965); Marcus v. Search War-
rant, 367 U.S. 717, 729 (1961).

31. Stanford, 379 U.S. at 485.

32. See Loor, Expressive Fourth, supra note 11, at Section III.A.2.

33. Roaden, 413 U.S. at 504 (finding seizure of an allegedly obscene film to be an unrea-

sonable restraint on Fourth Amendment safeguards absent a warrant).

34. See Loor, Expressive Fourth, supra note 11, at 1349 (discussing Stanford v. Texas, 379

U.S. 476 (1965)).
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Shifting courts' inquiry to evaluating reasonableness in light of freedom
of expression has consequences not only for police officers' use of force during
protests35 but also for how police officers exercise their arrest power during
protests-including their ability to make warrantless arrests and engage in
pretextual arrests.36 Concerns over how deference to individual officers
searching through expressive materials endangers freedom of expression are
present when officers police and arrest protest participants. As Justice William
J. Brennan asserted in relation to one of the papers cases, "[t]he disruptive
potential [on the First Amendment] of an effectively unbounded power to ar-
rest should be apparent."3 7

II. ARRESTS DURING PROTESTS

Part II discusses the wide array of criminal statutes that enable police to
effectuate arrests during protests. I list, discuss, and categorize those criminal
offenses most frequently employed to arrest protesters. While the list is by no
means exhaustive, the expansive range of offenses demonstrates not only the
scope of law enforcement arrest power but also that such arrest power is not
curtailed during protest. I then turn to the protest-related arrests in New York
City during the first week of the George Floyd demonstrations and query
whether the racial breakdown of those arrests suggests disparate policing of
Black protesters.

A. Legal Basis for Arrest Powers During Protests

Currently, law enforcement officers' power to arrest activists (or anyone)
on the streets is largely unbounded. To begin, criminal law provides police
officers with a vast array of criminal statutes that they can easily access to ar-
rest protesters. Under prevailing Fourth Amendment doctrine, courts do not
differentiate between an individual suspected of criminal conduct but primar-
ily engaged in expressive activity during a protest and one suspected of crim-
inal conduct outside the context of a protest when determining the
reasonableness of an arrest.38 The bar is low for a police officer to effectuate a
warrantless arrest at the scene, whether the scenario is a protest or a criminal
investigation.

35. See id. at Section II.B.

36. In her article, Why Arrest?, Professor Rachel Harmon also argues for limiting the

power of police officers to make arrests, but not for constitutional reasons as I do, but for public

policy reasons. Specifically, she argues that the overwhelming costs of arrest to the arrestee, their

family, officer safety, and society outweigh the minimal benefits of arrest to commencing the

criminal process, stopping disorder, gathering evidence, and encouraging deterrence. Rachel A.

Harmon, Why Arrest?, 115 MICH. L. REV. 307 (2016).

37. Maryland v. Macon, 472 U.S. 463, 474 (1985) (Brennan, J., dissenting).

38. See Loor, Expressive Fourth, supra note 11, at 1314.
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modest compensation. In the vast majority of cases, plaintiffs lost at the mo-
tion to dismiss or the motion for summary judgment phase, and they received
nothing. Among these, courts found that qualified immunity insulated offic-
ers from suit in two cases at the motion to dismiss stage2

1
5 and in an additional

twenty-five cases at summary judgment.2 6 Moreover, courts ruled that police
officers had probable cause to arrest activists in seven cases at the motion to
dismiss phase2 7 and in nine cases at summary judgment.238 These overwhelm-
ing losses for plaintiffs suggest that Fourth Amendment precedent and quali-
fied immunity principles coalesce to provide police extreme discretion to
effectuate warrantless arrests-often for nonviolent and minimally offensive
crimes as described in Part I. Although a discussion of qualified immunity is
beyond the scope of this Article, in the next section, I discuss how a clearer
understanding of the protections of the Expressive Fourth Amendment
should affect courts' analysis of protest-related warrantless arrests.

motion to dismiss stage in the first appeal. See Harcz v. Boucher, 763 F. App'x 536, 545 (6th Cir.

2019).

235. See Marcavage v. Nat'l Park Serv., 666 F.3d 856, 860 (3rd Cir. 2012); Battiste v. Sheriff
of Broward Cnty., 261 F. App'x 199, 203 (11th Cir. 2008).

236. See Skovgard v. Pedro, 448 F. App'x 538, 546 (6th Cir. 2011); Norse v. City of Santa
Cruz, 629 F.3d 966, 978 (9th Cir. 2010); Rosebrock v. Perez, 829 F. App'x 212, 216 (9th Cir.
2020); Thames v. City of Westland, 796 F. App'x 251, 263 (6th Cir. 2019); Berg v. Kelly, 897 F.3d
99, 112 (2d Cir. 2018); Wiles v. City of New York, 724 F. App'x 52, 54 (2d Cir. 2018); Taylor-
Williams v. Rembert, 712 F. App'x. 960, 962 (11th Cir. 2017); White v. Jackson, 865 F.3d 1064,
1076 (8th Cir. 2017); Weed v. Jenkins, 873 F.3d 1023, 1029 (8th Cir. 2017); Panagacos v. Towery,
692 F. App'x 330, 333 (9th Cir. 2017); Wilson v. Jean, 661 F. App'x. 234, 238 (3d Cir. 2016);
Brown v. City of New York, 798 F.3d 94, 99 (2d Cir. 2015); Thayer v. Chiczewski, 705 F.3d 237,
251 (7th Cir. 2012); Joyce v. Crowder, 480 F. App'x 954, 960 (11th Cir. 2012); Bernini v. City of
St. Paul, 665 F.3d 997, 1005 (8th Cir. 2012); Acosta v. City of Costa Mesa, 718 F.3d 800, 825-26
(9th Cir. 2013); Moran v. Cameron, 362 F. App'x 88, 94 (11th Cir. 2010); Cross v. Mokwa, 547
F.3d 890, 896 (8th Cir. 2008); Egolf v. Witmer, 526 F.3d 104, 109 (3d Cir. 2008); Bennett v.
Schroeder, 99 F. App'x 707, 715 (6th Cir. 2004); Frye v. Kan. City Mo. Police Dep't, 375 F.3d 785,
792 (8th Cir. 2004); Paff v. Kaltenbach, 204 F.3d 425, 437 (3d Cir. 2000); Picray v. Sealock, 138
F.3d 767,772 (9th Cir. 1998); Habiger v. City of Fargo, 80 F.3d 289,297 (8th Cir. 1996); Johnston
v. City of Houston, 14 F.3d 1056, 1061 (5th Cir. 1994).

237. See Meyers v. City of New York, 812 F. App'x 11, 14 (2d Cir. 2020); Garcia v. Bloom-
berg, 662 F. App'x 50, 53-54 (2d Cir. 2016); Dukore v. District of Columbia, 799 F.3d 1137, 1142
(D.C. Cir. 2015); Oberwetter v. Hilliard, 639 F.3d 545, 554 (D.C. Cir. 2011); Ryan v. County of
DuPage, 45 F.3d 1090, 1094 (7th Cir. 1995); Currier v. Baldridge, 914 F.2d 993, 996 (7th Cir.
1990); Caravalho v. City of New York, 732 F. App'x 18, 22 (2d Cir. 2018).

238. See Fenn v. City of Truth or Consequences, 983 F.3d 1143, 1150 (10th Cir. 2020);
Asprey v. N. Wyo. Cmty. Coll. Dist., 823 F. App'x 627,634 (10th Cir. 2020); Hartman v. Thomp-
son, 931 F.3d 471, 482 (6th Cir. 2019); Reza v. Pearce, 806 F.3d 497, 508 (9th Cir. 2015);
Blomquist v. Town of Marana, 501 F. App'x 657, 659 (9th Cir. 2012); Lorenzo v. City of Tampa,
259 F. App'x 239, 242 (11th Cir. 2007); Lyons v. City of Seattle, 214 F. App'x 655, 657 (9th Cir.
2006); Mims v. City of Eugene, 145 F. App'x 194, 196 (9th Cir. 2005); Mangieri v. Clifton, 29
F.3d 1012, 1018 (5th Cir. 1994). One case did not find probable cause to arrest at the summary

judgment stage, but litigation is still ongoing. See Quraishi v. St. Charles County, 986 F.3d 831,

836 (8th Cir. 2021). Another older case did not find probable cause to arrest at the summary

judgment stage, but there is no available record of subsequent district court proceedings. See
Buck v. City of Albuquerque, 549 F.3d 1269, 1286-87 (10th Cir. 2008).
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B. Expressive Fourth Amendment Challenges to Protest-Related Arrests

Courts' reasonableness analysis of protest-related arrests fails to protect
freedom of expression because it treats expressive protest conduct like ordi-
nary conduct. This is contrary to the purpose of the Fourth Amendment,
which was designed to protect freedom of expression and bodily integrity. The
presiding Fourth Amendment analysis provides too much deference to police
when freedom of expression is on the line and disregards how an individual's
participation in expressive protest activity should change the reasonableness
calculus. Perhaps if existing Fourth Amendment jurisprudence more effec-
tively safeguarded bodily integrity, this intervention would not be necessary
to protect activists' expressive freedoms. However, such is not the existing
state of affairs. Thus, as I previously argued in the context of protesters' claims
of police excessive force,239 courts should evaluate whether an arresting police
officer's conduct is reasonable in light of freedom of expression. While rea-
sonableness in light of freedom of expression is still a question of balancing
the totality of the circumstances,24 0 an individual's engagement in expressive
activity should change the balance. Pursuant to this rebalancing, courts should
rule that warrantless arrests for nonviolent misdemeanors241 are unreasona-
ble. In the George Floyd protests, activists were overwhelmingly arrested for
nonviolent misdemeanors.242 The Expressive Fourth Amendment balance is
off when courts allow police to engage in warrantless arrests of peaceful pro-
testers for minor nonviolent crimes.

The Supreme Court dealt with the question of the constitutionality of
warrantless arrests of criminal suspects for misdemeanors punishable only via
fine in Atwater v. City of Lago Vista.23 In Atwater v. City of Lago Vista, the
Court concluded, in the context of a misdemeanor traffic offense, that "[i]f an
officer has probable cause to believe that an individual has committed even a
very minor criminal offense in his presence, he may, without violating the
Fourth Amendment, arrest the offender."244 The Atwater majority recognized
that at common law, the practice regarding warrantless misdemeanor arrests
was not uniform.2 4 Nevertheless, the Court arrived at its holding by relying
on the presiding state practice allowing for warrantless misdemeanor arrests
and its interpretation that Supreme Court precedent-primarily Whren v.

239. See Loor, Expressive Fourth, supra note 11.

240. See Tennessee v. Garner, 471 U.S. 1, 8-9 (1985); Illinois v. Gates, 462 U.S. 213, 230-
31 (1983); United States v. Cortez, 449 U.S. 411, 417-18 (1981).

241. See sources cited supra note 44 (discussing the definition of nonviolent misdemean-

ors).

242. See supra Section II.B (discussing common protest-related arrests, most of which lack

a requirement of violence).

243. 532 U.S. 318, 354 (2001).

244. Id.; see also Harmon, supra note 36, at 323 ("Atwater v. City of Lago Vista permits

custodial arrests for fine-only offenses, for which public safety arguments for custody are at their

weakest.").

245. Atwater, 532 U.S. at 327-33.
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United States-mandated a categorical and easily administrable approach to
Fourth Amendment questions instead of a case-by-case analysis.246 Regarding
the state practices, the Court took a no harm, no foul approach, highlighting
that at oral argument, Atwater's attorney could only present one other in-
stance, besides the instant scenario, of "foolish, warrantless misdemeanors ar-
rests."247 This served as proof for the Atwater majority that "surely the country
is not confronting anything like an epidemic of unnecessary minor-offense
arrests."2 4

1 Atwater was decided in 2001. Recent scholarship suggests that,
contrary to the majority's contention, we might in fact be experiencing epi-
demic misdemeanor arrests with devastating consequences.249 Nevertheless,
Atwater established that a police officer could arrest an individual-with no
warrant-for a misdemeanor crime where the accused can only receive a fine
and not jail time. 250

The majority's decision in Atwater was close and thus not uncontroverted
among the Justices. Justice Sandra Day O'Connor penned a powerful dissent,
which was joined by Justices John Stevens, Ruth Bader Ginsburg, and Stephen
Breyer.251 Justice O'Connor also concluded that the common law history was
inconclusive, but thereafter her agreement with the majority ended.2 2 Justice
O'Connor asserted that since the status of the common law regarding war-
rantless arrests for misdemeanors was unclear, the next appropriate step was

246. See id. at 352-53 ("[S]ignificantly, under current doctrine the preference for categor-

ical treatment of Fourth Amendment claims gives way to individualized review when a defend-

ant makes a colorable argument that an arrest, with or without a warrant, was 'conducted in an

extraordinary manner, unusually harmful to [his] privacy or even physical interests.' "(quoting

Whren v. United States, 517 U.S. 806, 818 (1996)). In Whren, the Court held that the subjective
intent of officer's is of no consequence so long as they have probable cause to stop and arrest.

517 U.S. 806. See also Harmon, supra note 36, at 323 ("Whren v. United States allows pretextual

arrests in which the government may have no legitimate interest in arresting the suspect.").

247. Atwater, 532 U.S. at 353.

248. Id.

249. See ISSA KOHLER-HAUSMANN, MISDEMEANORLAND: CRIMINAL COURTS AND SOCIAL

CONTROL IN AN AGE OF BROKEN WINDOWS POLICING 43-44 fig.1.4 (2018) (documenting the

rise of misdemeanor arrests under broken windows policing in New York from approximately

160,000 summons issued in 1993 to over 600,000 in 2005); Megan Stevenson & Sandra Mayson,

The Scale of Misdemeanor Justice, 98 B.U. L. REV. 731, 737 (2018) ("[W]e estimate that there are

13.2 million misdemeanor cases filed in the United States each year").

250. See Atwater, 532 U.S. at 325, 369 (allowing arrest where the maximum penalty is a

$25-$50 fine); Arkansas v. Sullivan, 532 U.S. 769, 773 (2001) (Ginsburg, J., concurring) ("[At-
water] recognized no constitutional limitation on arrest for a fine-only misdemeanor offense.");

Chortek v. City of Milwaukee, 356 F.3d 740, 742 (7th Cir. 2004) (upholding an arrest where
penalty was "a fine plus the costs of prosecution"); see also Vargas v. City of New York, 56

N.Y.S.3d 438, 440 (2017) (upholding a warrantless arrest where the defendant was sentenced to

four days of community service and a $120 surcharge). While arresting for a crime for which

there is no jail penalty may violate state law-like plaintiffs alleged in Black Lives Matter L.A. v.

City of Los Angeles-it does not violate the U.S. Constitution. See supra note 103 and accompa-

nying text.

251. Her dissent was joined by three other justices to make this a narrow 5-4 case.

252. See Atwater, 532 U.S. at 364 (O'Connor, J., dissenting).

1622 [Vol. 120:1581



June 2022] An Argument Against Unbounded Arrest Power

for the Court to wrestle with the Fourth Amendment question by weighing
the government's interest against the intrusion upon the individual.23 Based
on this balancing, she classified the warrantless arrest for a fine-only traffic
offense as constitutionally unreasonable and "def[ying] any sense of propor-
tionality," finding that the government interest in enforcing a minor traffic
law is insufficient to satisfy the intrusion of a full custodial arrest, regardless
of the existence of probable cause.25 4 She distinguished Atwater from Whren
by highlighting the more serious intrusion and harm of an arrest as opposed
to a simple traffic stop.25 5 Justice O'Connor remarked that "[b]ecause a full
custodial arrest is such a severe intrusion on an individual's liberty, its reason-
ableness hinges on the 'degree to which it is needed for the promotion of le-
gitimate governmental interests.' "256 She further asserted that "[g]iving police
officers constitutional carte blanche to effect an arrest whenever there is prob-
able cause to believe a . .. misdemeanor has been committed is irreconcilable
with the Fourth Amendment's command that seizures be reasonable."25 7

I agree with Justice O'Connor's dissent. Atwater was wrongfully decided.
The Atwater rule is flawed for the reasons expressed by the dissent and has
been rightfully critiqued.2518 Allowing police to execute warrantless custodial
arrests for all misdemeanors, including those punishable only via fine, fails to
safeguard bodily integrity as required by the Fourth Amendment. What's
more, in the context of protests, an arrest intrudes not only on an individual's
liberty and privacy rights but vitally also on their expressive rights. Thus, when
an arrest would affect bodily integrity and expressive freedoms, such as when
the target is a protester, the Court must wrestle with the Fourth Amendment
question, recalibrating the calculus, and ask whether a warrantless misde-
meanor custodial arrest is reasonable in light of freedom of expression.
Providing police constitutional carte blanche to execute warrantless arrests for
all types of misdemeanors is unacceptable when freedom of expression is at
stake. As in cases involving searches for papers, courts should review protest-
related arrests with scrupulous exactitude and rein in police discretion be-

253. Id. at 362-63.

254. Id. at 363-64.

255. Id. at 364.

256. Id. at 365 (quoting Wyoming v. Houghton, 526 U.S. 295, 300 (1999)).

257. Id. at 365-66.

258. See, e.g., Wayne A. Logan, Reasonableness as a Rule: A Paean to Justice O'Connor's

Dissent in Atwater v. City of Lago Vista, 79 MIss. L. J. 115, 117 (2009) ("Justice O'Connor's At-
water dissent, wise when offered almost a decade ago, and prescient in light of subsequent events,

is deserving of a place in the pantheon of the Court's great Fourth Amendment dissents"); Jason

A. Katz, Note, Atwater v. City of Lago Vista: Buckle-Up or Get Locked-Up: Warrantless Arrests

for Fine-Only Misdemeanors Under the Fourth Amendment, 36 AKRON L. REV. 491 (2003); Lisa

Ruddy, Note, From Seat Belts to Handcuffs: May Police Arrest for Minor Traffic Violations?, 10

AM. U. J. GENDER SOC. POLY &L. 479 (2002).
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cause, in their zeal to enforce the law, officers may inadvertently (or purpose-
fully) arrest protesters engaged in lawful protest activity.2 9 Although Atwa-
ter's counsel did not make a sufficient case to satisfy the majority that there
was "an epidemic of unnecessary minor-offense arrests" worth addressing,260

the voluminous protest-related arrests from 2020 do amount to an epidemic
that courts should not ignore.

Courts should recognize that the interests change in the reasonableness
calculus when the policed person is engaged in expressive protest activity.
First, both the individual and public interest in freedom of expression must
affect the reasonableness calculus.261 While an individual protester has their
own interest in freedom of expression, which will be discussed shortly, there
is also a "public interest in ensuring the broad exercise of First Amendment
freedoms [that] must enter the calculus."262 This public interest in expressive
freedom exists because "the consequences of illegal use of the power of arrest"
extend beyond just the arrestee to both those who will be intimidated and
thereby deterred from engaging in expressive protest activity and to those
"who would [have] otherwise receive[d] such expression. "26 Valuing freedom
of expression in this reasonableness calculus reaffirms its centrality within our
democratic society and system of government.264 This is distinct from Atwa-
ter, where there was no analogous public interest in the motorist's operation
of her motor vehicle.

On the government's side of the reasonableness equation, public safety
concerns are lessened in the context of protests versus a criminal investiga-
tion. Courts give deference to officers' judgments because they view criminal
police work as dangerous;265 however, that concern is not present in the same
manner when officers engage in the policing of protests as opposed to a crim-
inal investigation.266 Protests generally do not present the same dangers to po-
lice and the public as those courts attribute to criminal policing.267

259. See Loor, Expressive Fourth, supra note 11, at Section III.A.2. On the issue of the pur-

poseful use of arrest power to squelch dissent, I plan to grapple with how the Expressive Fourth

Amendment applies to pretextual arrests in future work.

260. See supra notes 247-249-and accompanying discussion.

261. See Maryland v. Macon, 472 U.S. 463, 475-476 (1985) (Brennan, J., dissenting).

262. Id. at 476.

263. See id.

264. See N.Y. Times Co. v. Sullivan, 376 U.S. 254, 270 (1964) (Brandeis, J., concurring))
("Those who won our independence believed ... that public discussion is a political duty; and

that this should be a fundamental principle of the American government." (quoting Whitney v.

California, 274 U.S. 357, 375 (1927)).

265. See Graham v. Connor, 490 U.S. 386, 397 (1989) (recognizing circumstances of police

encounter as "tense, uncertain, and rapidly evolving"); see also sources cited supra note 216.

266. See Loor, Expressive Fourth, supra note 11, at Section III.B (discussing how courts

should view police engagement with protesters).

267. In fact, the overwhelming majority of 2020 racial justice protesters were found to be

peaceful. Erica Chenoweth & Jeremy Pressman, This Summer's Black Lives Matter Protesters Were
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Considering this reduced public safety concern, the next question is whether
some circumstance or factor suggests a safety concern. Nonviolent misde-
meanors do not present such safety concerns. Thus, if a police officer observes
a protester engaged in a nonviolent misdemeanor, without more,26 1 that
should not raise a public safety concern sufficient to justify a warrantless arrest
considering the countervailing public interest in freedom of expression and,
as will be discussed, a protester's augmented interest. The government main-
tains an interest in enforcing the law during protests. However, such interest
can be satisfied with the issuance of a citation or summons.269

On the individual's side of the reasonableness calculus, the policed per-
son's interest extends beyond bodily integrity to their freedom of expression.
Here, courts must positively weigh an individual's expressive political activ-
ity.27 0 This expressive activity deserves more protection than the realm of non-
expressive activities, and courts should not equate them in their balancing. In
other words, an individual has an interest in bodily integrity pursuant to the
Fourth Amendment, which is implicated whenever a government actor de-
tains or arrests them. However, when an individual participates in expressive
protest activity, their interest is not only based on their right to bodily integrity
but is augmented by their right to freedom of expression. Thus, the protester's
implicated interest against government intrusion is greater than the interests
of an individual not engaged in expressive activity. This augmented individual
interest and concomitant public interest in protected expression-along with
reduced officer and public safety concerns-mitigate against the latitude pro-
vided to police by a broad power to execute warrantless arrests for any crime.
When a police officer witnesses an activist engaging in conduct that amounts
to a nonviolent misdemeanor, the officer should detain that individual only
for the time reasonably necessary to gather name and contact information and
provide them with a summons to appear in court at a later date. Thereafter,
the activist should be allowed to continue protesting.

The government interest in effectuating a warrantless arrest may arguably
change when the alleged crime is either a felony or even when it is a misde-
meanor that includes violence (such as battery or assault) or an imminent

Overwhelmingly Peaceful, Our Research Finds, WASH. POST (Oct 16, 2020), https://www.washing-

tonpost.com/politics/2020/10/ 16/this-summers-black-lives-matter-protesters-were-overwhelm-

ing-peaceful-our-research-finds [perma.cc/F3VA-57MC].

268. The "more" that would justify a warrantless arrest may be circumstances, demon-

strated by the police officer, that suggest an actual and viable threat of imminent bodily harm or

some threshold degree of property damage. However, I expect to delve into this question further

in future research.

269. See Harmon, supra note 36, at 337, 339-40 (arguing that in most situations, law en-

forcement should issue citations and summons as most people would likely still come to court

in light of advancing technology to hold them accountable).

270. See Loor, Expressive Fourth, supra note 11, at Section III.B.
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threat of such violence. Felonies are considered more serious than misde-
meanors and therefore carry harsher penalties,27 1 and courts also consider fel-
ons to be more dangerous than misdemeanants.272 Therefore, all things being
equal and neutral, the government may have a more serious interest in provid-
ing police the authority to arrest, without a warrant, protesters accused of
committing felonies. However, this distinction between felony and misde-
meanor may be more fiction than fact if the protesters' race impacts what
crime a police officer chooses to charge. As a reminder, the two days when
Black people accounted for over 60 percent of protest-related arrests in New
York City were the days when NYPD arrested protesters for felony property
offenses instead of misdemeanor offenses.273 Moreover, after a stop, police are
more likely to arrest Black individuals than white individuals.274 To be blunt,
if police officers know they can only arrest-without warrants-activists for
felonies and violent misdemeanors, courts should be wary that police may be
more likely to arrest Black activists than white activists for these more serious
and readily arrestable offenses.

CONCLUSION

"I love America more than any other country in the world, and, exactly for this

reason, I insist on the right to criticize her perpetually."

-James Baldwin, Notes of a Native Son2 75

271. See What Happens in a Felony Case, U.S. ATTORNEY'S OFFICE N.D. OF ILL. (July 24,

2015), https://www.justice.gov/usao-ndil/programs/vwa-felony [perma.cc/4LM4-UQJ7] ("Any

offense punishable by death or imprisonment for more than one year is called a felony. Felonies

are the most serious crimes. The prosecutors and the courts handle felony cases differently from

misdemeanor cases (cases that have shorter possible sentences).").

272. See Carroll v. United States, 267 U.S. 132, 157 (1925) ("The reason for arrest for mis-

demeanors without warrant at common law was promptly to suppress breaches of the peace,

while the reason for arrest without warrant on a reliable report of a felony was because the public

safety and the due apprehension of criminals charged with heinous offenses required that such

arrests should be made at once without warrant.") (internal citation omitted); see also Lange v.

California, 141 S. Ct. 2011 (2021) (distinguishing misdemeanors from felonies for purposes of

warrantless home entry under hot pursuit doctrine as "[s]tates tend to apply the misdemeanor

label to less violent and less dangerous crimes."); Welsh v. Wisconsin, 466 U.S. 740, 752 (1984)

("[C]ourts have permitted warrantless home arrests for major felonies if identifiable exigencies,

independent of the gravity of the offense, existed at the time of the arrest. .. . But of those courts

addressing the issue, most have refused to permit warrantless home arrests for nonfelonious

crimes.") (citations omitted); but see Tennessee v. Garner, 471 U.S. 1, 2, 14 (1985) (arguing that

"[m]any crimes classified as misdemeanors, or nonexistent, at common law are now felonies"

and that "[t]hese changes have .... made the assumption that a 'felon' is more dangerous than

a misdemeanant untenable," especially when considering that "numerous misdemeanors in-

volve conduct more dangerous than many felonies.").

273. See supra notes 172-174.

274. See supra notes 164-168 (discussing the Fagan Report).

275. James Baldwin, NOTES OF A NATIVE SON 9 (2012) (emphasis added).
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The Expressive Fourth Amendment demands that when an individual is
engaged in expressive political conduct such as protest, courts review a gov-
ernmental intrusion with scrupulous exactitude and evaluate whether the in-
trusion is reasonable in light of freedom of expression. Exacting judicial
review is necessary to protect activists' expressive rights from capricious po-
lice action. The deluge of mass arrests during the 2020 racial justice protests
is evidence of caprice, and the potential targeting of Black protesters retells a
story of race-based policing that is unfortunately all too familiar. Courts must
rein in arrest authority meaning that, at the very least, officers should not have
the power to effectuate a custodial arrest without a warrant when a protester's
alleged conduct amounts to a nonviolent misdemeanor. It is an open question
where the line should lie otherwise for warrantless arrests during protests, but
the move must be toward contraction considering freedom of expression is at
stake.




