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Feminist Conflict Two

Sex Stabilization
(Gender = Woman)

Gender as a Construct

Key Ideas

Gender = Woman
Dominance feminism is

primary activist framing

Heterosexuality structures
understanding of sexuality

Gender = Array of Genders

Activists draw on sex-
positive feminism, queer,
and LGBT framings

Heterosexuality is one of
several ways of imagining

sexuality

These two feminist conflicts are central to understanding the engagement of new
groups concerned with gender, sex, and sexuality in the international legal arena, e.g., sex
workers and gay men. First, the feminist conflicts set the terrain upon which gay men and
sex workers would build their own gender, sex, and sexuality legal advocacy strategies.
Second, the conflicts within feminism laid the groundwork for parallel conflicts amongst
sex workers and gay men.

HI. Shifting Terrain: HIV/AIDS and the Return to Biology
A. HIV/AIDS in the United States:* Identity, Epidemiology, and Risk

The early construction by epidemiologists in the United States of HIV as impacting

68  The United States was and remains the dominant influence on gender, sex, and sexuality projects globally,
largely through dispersal of aid monies. This enormous transfer of financial resources serves as a conduit
for exporting U.S. battles on sex, gender, and sexuality globally. The 2003 Bush administration passed the
Leadership Act on HIV/AIDS, TB, and Malaria, also known as President’s Emergency Plan for AIDS Relief
(PEPFAR), dedicating $15 billion toward preventing and treating the spread of HIV, in combination with
the millions of dollars directed towards anti-trafficking programs and the historic United States government
position as the largest funder of population and reproductive health programs. See United States Leadership
Against HIV/AIDS, Tuberculosis, and Malaria Act of 2003, Pub. L. No. 108-25, 117 Stat. 711 (2003) {current
version at 22 U.S.C.A. §§7601-7604 (West 2010)); see also U.S. Department of State, U.S. Government
Anti-Trafficking in Persons Project Funding (Fiscal Year 2009), available at http:/fwww.state.gov/j/tip/rls/
£3/2010/144670.htm; Preeti Patel et al., Tracking Official Development Assistance for Reproductive Health in
Conflict-Affected Countries, 6 PLoS Meb. 1 (2009). See, for example, Glinter Frankenberg, “In the Beginning
of All the World was America”: AIDS Policy and Law in West Germany, 23 N.Y.U. 1. InT’L L. & Por. 1079
{1990-1991), discussing the initial influence of the United States on the West German response to HIV.
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primarily “homosexuals,” and the early HIV designations of Gay Related Immunity

Disorder (GRID)? and Gay Compromise Syndrome,”’ determined HIV’s destiny as
embedded in the identity politics of sex, sexuality, and gender.” As the epidemic continued,
identity and risk were conflated; a review of early epidemiological and popular media
articles about the HIV epidemic reveals slippage between anal sex and being “gay” or
“homosexual” as a risk factor—one describing an act (anal sex) and the latter two as
reference to an identity or person.” For example, in 1982 the Centers for Disease Control
(CDC) stated that most cases of HIV had one of several identifiable “risk factors,” naming
“male homosexuality” as one of them.™

Epidemiology played a key role in the consolidation of gay identity politics in HIV
as epidemiologists isolated and promoted anal sex as the key mode of transmission of
HIV amongst gay men. As gay activism shifted from sexual liberation to HIV, gay men
increasingly understood themselves as a subordinated group. ™ Like patriarchy for feminists,

69  Centers for Disease Control, Pneumocystis Pneumonia—ILos Angeles, Mortauity & MorsiDiTy WKY.
Rep., June 5, 1981, available ar http:/fwww.cdc.gov/mmwr/preview/mmwrhtml/june 5.htm (“In the period
October 1980-May 1981, 5 young men, all active homosexuals, were treated for biopsy-confirmed Preumocystis
carinii pneumonia at 3 different hospitals in Los Angeles, California.”); see Centers for Disease Control,
Current Trends Update on Acquired Immune Deficiency Syndrome (AIDS)—United States, MortaLity &
Morsipity Wky. Rep., Sept. 24, 1982, available at hitp://www.cde.govimmwr/preview/mmwrhim}/00001163.
htm [hereinafter MMWR, Sept. 24, 1982] (“Approximately 75% of AIDS cases occurred among homosexual
or bisexual males, among whom the reported prevalence of intravenous drug abuse was 12%. Among the 20%
of known heterosexual cases (males and females), the prevalence of intravenous drug abuse was about 60%.
Haitians residing in the United States constituted 6.1% of all cases (2), and 50% of the cases in which both
homosexual activity and intravenous drug abuse were denied. Among the 14 AIDS cases involving males under
60 years old who were not homosexuals, intravenous drug abusers, or Haitians, two {14%) had hemophilia
A

70 See Lawrence Altman, New Homosexual Disorder Worries Health Officials, N.Y. Times, May 11, 1982.

71 George Owald et al., Attempted immune Stimulation in ‘Gay Compromise Syndrome’, 382 Brit. Mep. J.
1082 (1982).

72 Gay Men’s Health Crisis, Records 1975-1978, 19821999 (on file with the New York Public Library

Humanities and Social Sciences Library Manuscripts and Archives Division).

73 Altman, supra note 70. Altman highlights that scientists are calling the disorder G.R.1.D.—Gay Related
Immunity Disorder.

74 MMWR Sept. 24, 1982, supra note 69 (“Only a small percentage of cases have none of the identified risk
factors (male homosexuality, intravenous drug abuse, Haitian origin, and perhaps hemophilia A). To avoid a
reporting bias, physicians should report cases regardless of the absence of these factors.”).

75  The United States government’s response is now notorious, as federal and state officials ignored the
epidemic and the impact it was having as HIV spread from one marginalized group to another. The early
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gay men understood heteronormativity to be the subordinating force.”® It kept gay men
in the closet and thwarted the ability to access much needed sexual health education and
services.” Together the construction of HIV as a gay disease, the epidemiological risk
factors of anal sex and homosexuality, and gay men’s activism coalesced into a gay men’s
health movement.”™ New organizations including the Gay Men’s Health Crisis responded
by providing life-saving services while advocating for gay men’s health needs.” Identity-
based organizing became the primary mode of activist response to the HIV epidemic.

Alongside its stigmatizing effect on gay men, the construction of HIV as a “gay
disease” had another downside: despite the fact that women could contract HIV, they were
not being readily detected as having the illness.® Early discourses of women’s biological
vulnerability suggested that women were less susceptible to contracting HIV. This is
exemplified by an illustration of the skin in the rectum, the urethra, and the vagina in a
1985 Discover magazine article. Next to the image of the rectum reads “the vulnerable
rectum,” outlining that the skin of the rectum is fragile and easily invaded. The image of
the vagina is labeled: “the rugged vagina.” The accompanying text suggests that vaginal
walls are resistant to the HI'V virus as they are composed of “plate-like squamous cells that
resist rupture” and are designed to withstand trauma. ®'

examples are plenty: the blatant disregard by the Reagan administration of the HIV epidemic, the extreme
measures taken against the gay community under the auspices of public health, a lack of investment in access
to treatment, the stigmatization of people living with HIV, and the detainment of HIV-positive Haitians in
Guantanamo. See George Annas, Detention of HIV-Positive Haitians at Guantanamo, 329 New Eng. J. MEb.
589 (1993); Allen White, Reagan’s AIDS Legacy/Silence Equals Death, SFGare.com, http://www.sfgate.com/
opinion/openforum/article/Reagan-s-AlDS-Legacy-Silence-equals-death-2751030.php (last visited August 5,
2013).

76  Some have argued that the AIDS response in industrialized countries occurred largely from community
activists and organizations. Jonathan Mann et al., Toward a New Health Strategy to Control the HIV/AIDS
Pandemic, 22 J.L.. Mep. & Etnics 44 (1994).

77 Janer HavLigy, Seuit DEecisions: How anp Way 10 Take a Break From FEmivism 2830 (2006).

78  See early flyer from Individual Gay Men’s Health Clubs of America, What Every Gay Man Should Know
About AIDS, 1985 (from Collections of the Smithsonian’s National Museum of American History, Division of
Medicine and Science).

79  Mann et al., supra note 76, at 44-45.

80  See Losing the Battle, Highlighting the Shifting Epidemic to Women, Timg, Aug. 3, 1992 (from Collections
of the Smithsonian’s National Museum of American History, Division of Medicine and Science) (discussing
the growing awareness of women’s risk of contracting HIV); see also TREICHLER, supra note 6, at 18.

81 John Langone, AIDS, Discover, Dec. 1985, at 6 (from Collections of the Smithsonian’s National Museum
of American History, Division of Medicine and Science). See also TREICHLER, supra note 6, at 18.
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Feminists understood the lack of awareness and interest in women’s vulnerability
to HIV as the product of women’s ongoing subordination in the context of the medical
establishment. Despite frequently working together for HI V-related activism and providing
support, * some feminists understood gay men to be implicated in what Linda Singer called
the “gay male hegemony™

The earlier discussion focused on the way in which conditions of sexual
epidemic have been exploited as an occasion for recirculating homophobic
discourse, which, in this case, especially targets gay men. But the
centrality that the AIDS crisis now occupies in the public consciousness is
an indication that gay men are no longer exclusively positioned as victims
or pariahs, but have also come to occupy a central role in determining how
the AIDS crisis is being represented, and what strategies are being used
to cope with it. Safe sex techniques began as a local discourse within the
gay community. Their current level of cultural circulation is testimony 1o
the gay community’s success in promoting a local product to the status
of national prominence. The effect of this gay male hegemony has been
a figuration of the dimensions and issues considered under the rubric
of epidemic . . . one effect of this hegemony is that although increasing
numbers of women are suffering from the disease, most of the literature
tends to ignore this fact.®

The idea of the gay male hegemony resonated with a broader bio-political battle that
had been ongoing inside of medical and scientific research since the late 1960s: the activism
by feminists and racial minorities to include women’s and minority bodies in medical
research as research subjects.® This activism relied on the argument that the “white male
body” upon which scientific research was conducted did not reveal medical distinctions
complicated by race and sex.® Activists sought that women and minority bodies be
included as research subjects in order to learn more about how HIV and AIDS-defining

82 It is common to hear women who were infected early in the HIV epidemic discuss seeking and receiving
support from support groups of largely gay men. See, e.g., leff Berry, One-on-One with Dawn Averitt Bridge,
PosimiveLy Aware, July 2009, available at http://positivelyaware.com/2009/09 04/dawn_averitt_bridge.
shtml; Mary Fisher & Dawn Averitt Bridge, Leading Ladies, POZ, Mar. 2010, at 34, available at http://www.
thewellproject.org/en_US/Tools/PressReleases/POZ_interview Dawn_Averitt Bridge Mary Fisher.pdf.

83  Linpa SinGeRr, EroTic WELFARE: SEXUAL THEORY AND Poritics N THE AGE oF Epipemic 83 (1993).

84  EpstElN, INCLUSION, supra note 6, at 17. Epstein is careful to highlight the difference between the activist
claim of exclusion and the reality that racial minorities had long been serving as research subjects.

85  Steven EpsteEl, Impure Science: AIDS, Activism, anp THE Poritics oF KnowLEDGE 4041 (1996).



28 CoLumMBIA JOURNAL OF GENDER AND LAw 26.1

illnesses would be experienced by people of color and women differently. Sociologist
Steven Epstein describes how feminist and race-based activism to deconstruct socially
constructed differences between men and women and racial groups were flipped with this
new form of activism. Feminist activisis were now rooting difference in biology; race
activists were doing the same:*

Medically relevant biological difference findings by sex, like the
corresponding difference findings by race, are both cause and consequences
of the inclusion-and-difference paradigm. On one hand, advocates of
change used early reports of such differences as one rationale for their
proposed inclusionary reports; and on the other hand, the establishment of
new inclusionary policies and procedures for subgroup comparisons has
resulted in the proliferation of difference findings.¥

The biological underpinnings of “difference” activism by advocates for women and
racial minorities creates the need to examine what Epstein calls “biopolitical citizenship,”
or the desire for political participation in the context of “biomedical technologies and
authorities reproducing and transforming practices of social stratification and exclusion—
as well as the role of others in resisting those authorities.”®®

Legal advocacy also became a forum to enact a politics of difference. For example,
women’s rights activists mobilized a legal strategy based on biological difference in
order to remedy the ongoing challenge of women’s HIV infections not being detected by
physicians.® This was largely due to the absence of cervical cancer, pelvic inflammatory
disease, and other female specific manifestations of HIV on the list of AIDS-defining

86  Steven Epstein, Bodily Differences and Collective Identities: The Politics of Gender and Race in
Biomedical Research in the U.S., 10 Bopy & Soc’y 183, 194 (2004).

87  Epstem, INCLUSION, supra note 6, at 234. Epstein also points out that “reports of biological difference by
race have sparked a heated medical and public controversy about ‘racial profiling’ but no corresponding debate
seems to have arisen as yet with regard to biological differences by sex.”

88  EpstriN, INCLUSION, supra note 6, at 21.

89  Traditional public health scholarship has long grappled with the relationship between epidemiology
and law. David Fidler, Global Health Jurisprudence: A Time of Reckoning, 96 Geo. L.J. 393, 401 (2008)
{“Engaging in surveillance and intervention to protect population health requires action to flow through two
filters that shape the body of public health law. The first filter is epidemiology . . . . The second filter involves
the basic legal frameworks that allocate jurisdiction over the powers required to engage in surveillance and
intervention.”).
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illnesses by the CDC.* The CDC resisted changing their list of AIDS-defining illnesses.”
This changed in 1990 when litigation and advocacy caused the CDC to shift positions.
Having an AIDS-defining illness was necessary to receive AIDS-related social services,
thus the exclusion of female-specific AIDS defining illnesses resulted in the exclusion of
women from both treatment and social security benefits. Activists argued that ignoring
female-specific identifiers of HIV in the list of AIDS defining illness women were unable
to receive related services. In 1993, in response to HIV activists and evidence, the CDC
changed their definition to include invasive cervical cancer.” In 1994 the World Health
Organization, citing to the CDC, included invasive cervical cancer as an AIDS defining
illness and implicitly recommended that all countries follow suit.”® Correctly understood
as a feminist victory, HIV-positive women would now be more likely to be diagnosed
and receive medical treatment and social services with the corollary effect of highlighting
differences between men and women.*

Advocacy strategies for women and gay men rooted vulnerability to HIV in both
biological and social subordination. In other words, feminists argued that women were left
out of the HIV response because of a sex-subordination frame: women were being ignored
by the male medical establishment with the related outcome of obscuring biological
indicators of HIV. Further, feminists argued that women’s vulnerability was a product of
patriarchy, created by male violence against women and unequal power relations in sexual
relationships. Gay AIDS activists, on the other hand, saw normative heterosexuality to
be the subordinating power. Epidemiological and scientific data supported the claims of

90  Theresa McGovern, S.P. v. Sullivan: The Effort to Broaden the Social Security Administrations Definition
of AIDS. 21 Foronam Urs. L.J. 1083, 10911093 (1994); see also M. Maiman et al., Cervical Cancer as an
AIDS Defining iliness, 89 OBSTETRICS AND GYNECOLOGY 76, 7680 (1997). I am indebted to Terry McGovern for
providing additional details with regard to these key historical moments.

91  McGovern, supra note 90, at 1094; Interview by Sarah Shulman with Terry McGovern, HIV Officer at
the Ford Foundation, at ACT-UP Oral History Project in New York, 3742 (May 25, 2007); see also TREICHLER,
supra note 6, at 97.

92  Centers FoR Dissase ControL, 1993 Revisep CrLassiFication SysTem For HIV InFECTION AND EXPANDED
SurvEILLANCE CASE DEFINITION FOR AIDS AmMonG ADOLESCENTS AND Apults (1993), available at http:/iwww.
cde.gov/mmwr/preview/mmwrhtm}/00018871.htm. The CDC also added pulmonary tuberculosis and recurrent
pneumonia as advocated by activists. McGovern, supra note 90, at 1094.

93 World Health Organization, WHO Case Definitions in AIDS Surveillance in Adults and Adolescents, 69
Wxkry. EpipEmioLocicar Rec. 274 (1994).

94 The turn towards the idea of difference in biology and in litigation related to HIV ran counter to the rise
of constructivist perspective inside of feminist and gender studies, best represented by Judith Butler’s Gender
Trouble. BUTLER, supra note 7.
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activists of both women and gay men. By this time, feminist advocacy made its mark
on epidemiology. Far from the “rugged vagina,” HIV science began to suggest that the
vaginal wall, amongst other surface areas exposed to the virus during sex, may actually
be vulnerable to contracting HIV.® In the resource-constrained world of HIV in which
sexual politics and subordination were seen as central to the spread of HIV in vulnerable
communities, women’s and gay men’s subordination was quickly becoming competing
advocacy agendas. Further, feminists often understood gay men who were leading the
HIV movement as part of the patriarchal structure.” The interaction of epidemiology and
advocacy claiming were actively co-producing identity.”

B. Globalizing the Identity/Risk Narrative
By 1985 AIDS was documented in fifty-one countries. By 1987 this number had risen

to 127 countries. Mortality and morbidity associated with HIV crippled communities and
countries. Between 1990 and 1997 the number of people living with HIV tripled from ten

95  See, e.g., Florian Hladik & Thomas J. Hope, HIV infection of the Genital Mucosa in Women, 6 CURRENT
HIV/AIDS Reports 20 (2009). Understandings of women’s vulnerability to HIV has shifted; see also, e.g.,
Women and the Biology of HIV Transmission, CATIE.ca (2009), http://www.catie.ca/fact-sheets/epidemiology/
women-and-biology-hiv-transmission (last visited June 28, 2013) (“Many researchers at first thought that the
chance of acquiring HIV sexually through the female genital tract was quite low. However, a lot of the studies
did not account for various biological and social risk factors that can make a woman more susceptible to
HIV. This means that the probability of sexually transmitting and acquiring HIV in the ‘real world’ may be
a lot higher than has been estimated.”); Women's Biological Susceptibility to HIV, Can. AIDS Soc’y (Apr.
2012),  http://www.cdnaids.ca/files.nsf/pages/1 Swomensbio/$file/ Women%FE2%80%6995%20Biological%20
Susceptibility%620t0%20HIV.pdf (“Increased surface area of the body parts (cervix, vagina and possibly the
uterus) where HIV transmission can happen (compared to the areas of the penis, the foreskin, urethra and small
tears on the head of the penis, where transmission can happen in men).”).

96  Calls also began to emerge for race-specific HIV interventions that often divided, like the dominant
narratives of HIV and vulnerability, on sex-versus-sexuality lines. For example, Black women’s vulnerability
is often tied to exposure through formerly incarcerated Black men. This narrative brings in race and class
alongside ideas of women as subordinated. Black MSM, whose rates of HIV have skyrocketed, identified
racism and homophobia as driving factors in HIV vulnerability. This perception that women’s subordinated
status was perpetuated by male hegemony was heightened with the public conversation of male bisexuality, gay
men as representative of patriarchy, and the alleged Black man on the “down low” (secretly having sex with
other men) who was placing his Black female partner at risk for contracting HIV. Meanwhile, Black gay men
were also organizing in response to these accusations, highlighting homophobia in the Black community as a
key factor as an ability in Black men’s ability to live as openly gay and therefore at lower risk for HIV. Russell
Robinson, Racing the Closet, 61 Stan. L. Rev. 1463, 1467 (2009).

97  The turn to biology was also present in litigation on sexual orientation at the time. See Halley, Reasoning
About Sodomy, supra note 7.
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to thirty million.*™

Globally, the HIV epidemic produced similar anxieties around transmission as in
the United States. Many countries considered or turned to coercive ends to control the
epidemic, including mandatory testing and quarantines.” Extreme public health measures
targeted specific identity-based populations: gay men, sex workers, and drug users became
the focal points of HI'V interventions. These policy and programmatic approaches prompted
a reaction from the international human rights community. The health and human rights
movement founded by Jonathan Mann, the first Director of the WHO Global Program
on AIDS, propelled resistance to the coercive public health measures implemented by
governments.'” By providing a framework and vocabulary for resistance, the health and
human rights movement galvanized activists to resist coercion in the public health response
to HIV.

As the human rights movement grew, international human rights became the formal
legal arena in which, like other social movements, HIV activists began to channel their
energy and resources. Activists sought to ensure that human rights treaties protected
the interests of their own communities in the growing number of international treaties,
declarations, and commitments that were addressing the HIV epidemic.

Feminists (both dominance and sex-positive feminists), the international gay rights
movement, and the sex worker movement constituted crucial identity-based activist groups
that engaged this international human rights legal arena. As is often the case with identity
groups, these organizations did not fall cleanly in a single category. Some of the most
vulnerable men who have sex with men are sex workers, some of the sex workers are
transgender, and some women are sex workers or engage in transactional sex. In Part IV, 1
demonstrate how the formation of these identity categories masks these complexities.

Narratives of biological risk and difference underlie the social mobilization of women,
sex workers, and gay men in HIV and human rights. Two such narratives played a large

98  UNAIDS, WorLp AIDS Day Report: How 1o GET TO ZERO: FASTER. SMARTER. BETTER. 6 (2011),
available at http://www.unaids.org/en/media/unaids/contentassets/documents/unaidspublication/2011/jc2216
worldaidsday report 2011 en.pdf.

99  Kathleen M. Sullivan & Martha A. Field, AIDS and the Coercive Power of the State, 23 Harv. C.R.-C.L.
L. Rev. 139 (1998); see also Wendy Parmet, AIDS and Quarantine: The Revival of an Archaic Doctrine, 14
HorsTtra L. Rev. 53 (1985).

100 Jonathan Mann, Protecting Human Rights is Essential for Promoting Health, 312 Brit. Mep. J. 924
(1996).
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role in laying the foundation for HIV organizing and provided a naturalizing impulse:
the idea that for women the vaginal wall is vulnerable to HIV,'” and for gay men anal
sex is a particularly vulnerable form of penetrative sex. As was the case in U.S. feminist
activism on HIV, international women’s rights activists found that male dominance over
women was a root cause of HIV. Marriage, violence against women, and rape were social
factors that propelled forward women’s vulnerability to contracting HIV.'® As with prior
women’s rights advocacy, feminists saw the law as a patriarchal force that sustained
these inequalities. Gay men’s vulnerability was due to the dominance of heteronormative
culture often represented by sodomy laws. The gay men’s narrative holds that gay men
are vulnerable to HIV because of a closeted, unsafe lifestyle partly forced upon them by
heterosexuality. In tarn, it is the subordination of gay men by heterosexual culture that is
(in part) driving the gay male HIV epidemic. For women and gay men, the turn towards
biological difference attaches itself to identity narratives. Stemming from research on these
identity groups, epidemiological narratives of risk co-produced identity. Rights claiming
furthered the identity/risk narrative while group expertise rooted itself in knowing one’s
own identity/risk narrative.

1. “Gay Rights Are Human Rights and Human Rights Are Gay
Rights”:'® LGBT Identity/Risk Narrative

Although women’s rights activists made vast progress with regard to shifting
reproductive paradigms away from population control, prior feminist advocacy largely
failed to produce results with regard to sexual rights. LGBT activism set out to remedy the
lack of focus on sexual rights and sexuality partly with the support of pro-sex feminists.'
While it would be incorrect to suggest that all LGBT organizing at the international stage is
rooted to HIV, LGBT organizing at the international level was catapulted forward by HIV.

101 For a description of how women’s vulnerability to HIV came to be understood as a product of biological
vulnerability and social factors, see Jenny A. Higgins et al., Rethinking Gender, Heterosexual Men, and
Women's Vulnerability to HIV/AIDS, 100 Am. J. Pu. Hearrn 435 (2010). The authors discuss the limitations
of this framing.

102 See, for example, Puysicians For HuMan RicHts, AN EPIDEMIC OF INEQUALITY: WoMEN"S RigHTs anp HIV/
AIDS v Borswana anp Swazitano (2007), available at https://s3.amazonaws.com/PHR Reports/botswana-
swaziland-report.pdf.

103 Secretary of State Hillary Clinton, Address on the Human Rights of LGBT People: “Free and Equal
in Dignity and Rights,” HUMANRIGHTS.GOV (Dec. 6. 2011), http://www.humanrights.gov/2011/12/06/
human-rights-geneva/.

104 Mindy Jane Roseman & Alice Miller, Normalizing Sex and its Discontents: Establishing Sexual Rights
in International Law, 34 Harv. J.L. & Genber 326 (2011).



