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The Pros and Cons of a Self-Regulatory
Organization for Advisers and Mutual Funds

by Tamar Frankel

ongress is seriously considering bills to establish self-regulatory organizations

(SROs) for investment advisers (advisers) and investment companies (Funds).'

These bills would require members of the investment management industry to

regulate themselves under the watchtul eye of the Securities and Exchange

| Commission (SEC), similar in approach to the regulation of broker-dealers by
the ‘National Association of Securjities Dealers, Inc. (NASD) and the securities exchanges.”

Proposals to establish an SRO for investment advisers have arisen before.” However, those

proposals did not cover Funds and their advisers,*

The pros and cons of SRQOs for the securities industry
have been analyzed and debated for years.> While SRQs
reduce government regulatory costs, this gain is offsct by
the cost of supervising the SRO and by the implementation
of an added layerol n.gulatmn Onthe positive side, SROs’
regulators, familiar with industry practices, could be more
¢fficient than government employees. Arguably, however,
these regulators pose the same problems as any bureaucracy,
< and could conflict with the objectives of the laws they
enforce.” The securitics industry has favored SROs because
they are more flexible and cheaper regulators than the gov-
emment, and because they insulate the members from direct,
often undesirable government intrusion, SROs, such #s ex-
changes, enuble the industry as & whole to meet its sociat
responsibilities, oversee the market place, educate the public
and the induslry reparding the market pluu,. and inculcate
industry members with ethical standards

Arguments against SROs focus on the anti-competitive
effect of the SROs’ power to discipline members, deny
membership, and prohibit members from doing busingss
with non-members.? By and large, however, there is a
consensus that the stock exchanges and the NASD have
been highly successful in achieving numercus goals of
divergent constituencies and the public interest.t°

It is not surprising that the proposal to establish an SRO
for the investment management industry has been revived.
It is driven mainly by the govemment's increased cost of

Tamar Frankel is a professor of Jaw at Boston University School
of Law.

regularing the industry.!! These costs have risen with the
recent dramatic growth of the industry in terms of the
number of advisers, ' and asscis under their management, 3
Similacly, the number of Funds 4 and the ussets under Fund
management have increased.'> Never before have TFunds
constituted such a significant segment of the financial sys-
tcm. Hence, preventive meusures, like exuminations, seem
more important than ever and pressure is growing to in-
crease the ircquency #nd depth of industry members’ exami-
nations,!6 Anefficient expert examination system, however,
is costly, and would result in an expansion of SEC staff at 1
time when government personnegl are being reduced. On
balance, it may be uppropriate to establish SROs for non-in-
stitutional advisers, but it is inappropriate to establish an
SRO for Funds and Fund advisers because such an SRO
would require a fundamental change in the Investment Com-
pany Act of 1940 (1940 Act).!'” T would be a serious and
costly mistake.
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Successful SROs

industry and the pressures 1o establish SRQs for

members of the investment management industry,
such SROs did not develop either for Funds and their
advisers or for other, non-ingtitutional advisers. Advisers
have organized various trade organizations, e.g., the Invest-
ment Company Institute ACI), but the ICI does not regulate
its members. Other advisers have established similar organi-
zations, such as the Investment Counsel Association of
Anierica that impose Codes of Fthics on members.!® In
general, however, s the cost of regulation has mounted and
the government has proposed SRQOs for the investment
management industry, the industry has registed the propos-
als. The question is: why?

Numerous SROs have been flourishing in this country
fur quite some time. Successtul SROs include professional,
trade, and manufacturing organizations. An analysis of these
SROs can help predict how cifective SROs for advisers
wauld be.

Nolwi thstanding the success of SRQOs in the securities

There are few reqsons for
advisers to organize an
SRO. Although Fund ‘
advisers constitute a more
homogeneous group,

they share all the other
characteristics of advisers
that lead fo resisting an SRO.

SROS protect the members’ reputation for quality and
reliability of services and products by requiring members to
acquire and mainlain expertise and ethical standards.!? Be-
cause reputation reduces the consumers’ costs of ascertain-
ing the quality of what they buy from any member,
consumers will pay higher prices for reputable goods and
services, and that benefits all members. Similarly, when the
financial strength of (e industey members is crucial to the
group's reputation, SROs may organize a guaranteg fund Lo
support members in temporary financial difficulties, and
regulate the members 10 ¢nsure their prudential operations.
Second, qualification requirements benefit SRO members
by limiting entry o the practice and by reducing competi-
lion.2® Third, SROs benefit specialized professionals by
facilitating referral sysiems among Lhemselves. Fourth,
since the practice of most professions and trades reguires
expertise, members prefer to be governed by their peers,
rather than by non-practicing government burcaucrats, and
10 avoid greater burdens of direct govemment regulation, 2!

Fifth, for traders, SROs fucilitate orderly dealings amang
the members, such as by establishing networks, fairs or
exchanges, and effective and inexpensive dispute resolulion
prc:c.essas."z Thus, banks have organized bank check clear-
ing houses und regulate bank trading on swap exchanges.?3
Sceurities traders created exchanges voluntarily, decades
before the Securitics Exchange Act of 1934 recognized their
existence. Sixth, SRQs offer members low-price services,
such as continuous education and information.

It is not clear that investment advisers, including Fund
advisers, would enjoy these benefits of SRO regulation,
First, udvisers are not required 10 meet any qualification
requirements.?? Prior atiempts to impose such requirements
have failed mainly because advisers offer diverse services,
with various degrees of discretion and control over invest-
ment decisions and customers’ funds. 25 Therefore, they
posc¢ different regulatory problems and uniform rules cannot
apply to all of them, 2 Second, and tmore impontantly, ad-
visers do not depend on each other for their business. They
conduct no joind ventures and manage customers” portfolios
independently of each other. The effect of flawed reputation
alone does not seem to provide sufficient incentive for
advisers (0 subject themselves to regulation by competitors.
Third, advisers seem ta thrive on competilion, which will be
restricted by imposing qualifications, and establishing
SROs for them,?” Fourth, advisers compete by distinct
mandgement techniques, talenied invesiment managers,
various fee structures, and sometimes lower fees and costs,
Scrutiny of their books and records by an SRO may reveal
confidential informarion that would hurt their competitive
advantage. Thus, there are few reasons for advisers (o or-
ganize an SRO. Although Fund advisers constituie a more
homogeneous group, they share ali the other characteristics
of advisers that lead to resisting an SRO,

An SRO Would Fundamentally Alter the
Regulatory Scheme Under the 1940 Act

vestors-advisees’ money and offering efficient and

expert mandgement on a fully discretionary basis, The
1940 Act resembles the regulation of banks, pension funds,
and insurance companies far more than the regulation of
market intermediaries, such as broker-dealers, That is be-
cause investors in Funds are cxposcd to somewhat diffecent,
and usually grealer, risks of loss {rom mismanagement of
their money than are investors from broker-dealers' actions,
and because investors’ controls aver the Funds® manage-
menls are Lar weaker than their conteols over their broker-
dealers.??

The enforcement of the ACU’s provisions and its adjust-
ment is vested in the SEC, the cours, and the internal
governance mechanisms. In contrast, broker-dealers are not
regulated with respect to their internal govemance, and their

Funds are institwtional intermediaries?®&—pooling in-
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relationships to customers are governed by the common law.
‘I'he rules of the NASD and the SEC strengthen the com-
mon-law investors’ protective regime, and reduce the inves-
tors’ individual enforcement costs,®

‘There is evidence to suggest thar SEC enforcement
provides investors with sironger protections thun SRO regu-
lation.*! Tn my view, the proposed SRO for Funds would
substitutc 4 weaker enforcement regime for the SEC’s
stronger regime, That Is in contrast 1o the NASD, which
substilutes a stronger and less costly investor protection
regime for the common-law regime. n my view, an SRO
would weaken investors’ protections provided by the 1940
Act.

This may be the time to
signal the markets that the
government stands ready
to strengthen the Funds’
regulation, as it has done
in the past so successfully,
rather than to infroduce
self-regulation.

If an industry is flourishing under a particylar regulatory
system, which the Pund industry is,? there should be a
presumption in favor of maintuining the regulatory status
quo. and no lundamental changes should be inteoduced
withoul s serious investigation into allernatives, In this case,
there may be reasons to mainigin SEC regulation. ‘Lhe
existing regulation of Funds does not seem “broke™ and so,
need not be “fixed.™? 7The Fund industry’s success, how-
ever, is based upon broad investor confidence, and this
confidence is even more crucial today. The growth of Funds
has increased Lheir visibility and public scrutiny concerning,
lor example, the compensation of Fund advisers, the per-
formance of 1'und independent directors, the performance
ot particular I'und managers, and—above all—their comn-
mitment to investors’ interests before their own, Investors
may withdraw their money not only if securities prices fall,
and not only i they suspect dishonesty and manipulation by
I'und munagement, but also if they belleve they are untairly
treated, and if advisers tuke advantage of them, Such with-
drawals can have adomino effect on Funds oF the same type,
on Funds managed by the same adviser, and on the secon-
dary markets in the securities in which these Funds have
invested.™ Further, Funds are the only substantial segment
of (be (inuncial system without govemment guarantees: they
have no equivalent Lo the Securitics Investor Protection
Corporation, the Federal Deposit Insurance Corporation, or
. the Pension Board Guarantee Corporation. The Fund indus-
iry's sucvess in maintaining the public’s conlidence and

scandal free reputation is due largely (o its strict compliance
with Lhe 1940 Act and ta the SEC's diligent enforcement of
lhe Act—the only form of government support the industry
receives.

Additonally, the risks and consequences of 10sing pub-
lic curifidence may be greater today thun they have been in
the past. During the past twenty years, the SEC has allowed
advisers and sponsors greater flexibility in structuring
Funds and advisory fees. Overall, thig greater flexibility has
helped growth and innovation in the industry, bui it also hus
permitted grealer complexity, which has increased the costs
of market and government monitoring, Public perception
about Fund management and the public’s confidence in the
Funds can be affected by the new cntrants, such as banks.
into the Fund business. In their core business operation,
these institutions are usually subject Lo quite different, and
in many respects more lax, conflicts of Interest regulalion
than that imposed by the 1940 Act. New catrants unfamiliar
with the 1940 Act may make mistakes orinnocently confuse
the public, These mistakes and confusing facts, when pub-
licized, could erode trust in the Funds involved,33

Thus, while the 1940 Act has served the industry and the
public well, Funds are¢ more vulnerable today to loss of
public confidence than ever betore, This may be the time to
signal the markets that the governmert stinds ready to
strengthen the Funds® regulation, as it hus done in the past
so succegsfully, rather than to introduce self-regulation—a
dilferent, uniested scheme of regulation that signals reduced
regulatory supervision,

Other Options to Redress Possible
Problems in the Fund Industry

other than an SRO could be far more advantageous 10

investors, the industry and the SEC, The main impetus
for creating an SRO seems to be the need for more exami-
nagtions of advisers and Funds, and the impracticality of
government funding the cost of such examinations. Yet,
alternatives 10 SROs should be explored. SEC examinations
may be revised to provide more efficient and focused gov-
emment inspeclions:3® new technology could be intro-
duced, similar to the SEC’s controls ol the securities
exchanges.?” ‘The SEC could work with the regulators of
new entrants into the industry, such as the bank regulators,
and ulilize their ¢xaminess to reduce the SEC’s needs for
examiners and to avoid duplication, Certitied public ac-
eountaats or other qualified professionals expert in evaluat-
ing portfolio risks and intemal controls could he required o
perform closer audits of the Funds and their advisers, cspe-
cially in evaluating legal compliance.® The states may be
called upon to regulate small advisers.?

To the extent thil more examiners dre necessary to

It‘ the current regulation of Funds is deficient, solutions

regulute Funds, perhaps the costs of such examiners could




be charged to the institwiion that is examined or Lo the
members of the industey as a whole (through a fund (0 which
they all contribute by certain measures), These alternatives
should be thoroughly studied before iniroducing a drastic
and fundamental change in the regulation of the Fund indus-
try.

Conclusion

goous for investors and the industry, SROs can absorb
some of the government’s costs of regulaling non-dis-
crctionury advisers. Required minimum qualifications may
give the added incenlive necessary for advisers to organize
one or more effective SRQs, If the SROs induce advisers 1o
maintain high qualily services and integrity, and 4t the same

S RQOs for non-instittional advisers may be advanta-

time lower government costs, these benefils may offset the
reduced compelition that will result from these organiza-
Lions,

On the other hand, 2 fundamental change in the regyla-
tory system of Funds should be approached with the utmost
caution; such a change should be introduced if, and only if,
after scrious study, less drastic alternatives are not feasible,
‘I'he idea of an SRO for Funds and their advisers is innova-
tive; in theory it may work even beuer than the SEC's
inspection program, Bul innovations can become the bane
of linancial institntions. Such regulatory changges are risky
because we cannot predict all their direct or side effects.®
1f an SRO of Funds were to prove ineffective or deleterious,
a successful scgment of the financial system that provides
satisfaclory services to mitlions of Americans may be ad-
versely affected,

NOTES

. Oversight Hearings on the Mutual Fund Industry, On the
Importance of Mutual Funds 10 the Economy and 10 Inves-
tors and to Look at the Adequacy of Current Federal Over-

sight Over the Industry and the Possible Need for

Legistative or Regulatory Changes, Hearing Before the
Subcommittee on Securities of the Committee on Banking,
Housing, and Urban Affairs, 103d Cong., 1st Sess., S. Hrg.
103-382 (Nav, 10, 1993) [hereinafier the 1993 Hearings)
(*... in general, an SRO has proven to be one of the most
effective ways of monitoring a growing complex of [inan.
ciat scrvices in our soclety, and it’s a way that I am seriously
considering with respect to investimenl, companies and even
considering more seriously With' respect 10 investment ad-
visers™),

‘The House bill, Investment Adviser Regulatory Enhance-
menl and Disclosure Act of 1993 (ILR. 578; passed the
liouse in May 4, 1993), 1t: (i) authorizes the SEC to collect
registration fees from advisers, to suspend advisers’ regis-
tration for fuilure to pay fees, and Lo use the fees 10 defray
specific costs of regulating adviscrs; (i) authorizes the SEC

1o designate SROs Lo examine, 10 discipline for non-compli- -

ance, and 10 collect examination fees from members and
affiljates (except affiliales primarily engaged in investment
advisory aclivities, and thrifts); (iii) directs the SEC (o
arrange for inspecting advisers and to survey and report to
Congress on advisers that failed to register, 10 establish a
toll-free number (or inquiries concerming advisers, 4and to
promulgale investar protection rules, setting bonds for cer-
tain advisers 10 cover larceny and embezzlement; (iv) dis-
qualifies certain persons (convicled of a felony cic.) from
acling as advisers; (v) prohibits advisers from conducting
certatn transaclions, including giving unsuitable advice and
disclosing confidential client’s information; and (vi) re-
quires advisers 10 disclose certain information to clients,
in¢luding referral fee arranpements. See Bill Tracking Re-
port, HR. 578, 103d Cong, 1st Sess., available in LEXTS,
Congressional Research Service.

The Senae bill, Investment Adviser Qversight Act of 1993
(8. 423), passed the Senate on Nov. 20, 1993, It is more
limited. [t amends the Ynvestment Advisers Act of 1940
| hereinafier the Advisers Acr] authorizing the SEC to: (i)
cslablish registration fees and filing fees for other applica-

tions and papers that advisers must file (he fees will cover
enhanced ciforts to register all persons to whom the Act’s
registralion requirement applics, and to regulate advisers);
(ii) suspend advisers’ registration on failure to pay the fees
and to reinstate upon payment; (iii) require registered advis-
¢rs Lo be bonded againgt larceny and embezzlement, with
certain limits: and (iv) require the SEC to study the impact
of such honding on the competitive position of smatl advis-
ers and those oulside urban areas. See Bill Tracking Report,
S. 423, 103d Cong. 1st Sess., available in LEXIS, Congres-
sional Research Service; Congress To Address SEC Self-
Funding, Investment Advisers, Financial Fraud, 1994 Daily
Execullve Rep. 10 (BNA) (Jan. 14, 1994) (Senator Gramm
opposed the legislation as an additional “tax” on advisers on
an item which the SEC does not consider a priority),

"The two bills will be brought before a Canference Comumit-
tee for reconciliation. The major differences in the bills
involve disclosure and suitabilily requirements. In the
meanlime, the SEC has propased a rule imposing on advis-
ers a suitability requirement under §206(4) of the Invest-
ment Advisers Act of 1940, which will remove [rom the bills
one of these issues. See Suitability of Invesiment Advice
Pravided by Investment Advisers, 59 Fed, Reg. 13464, SEC
Release No. IA-1406 (Lo be codified at 17 C.F.R. pt. 275)
(proposed March 22, 1994),

2. SEC Reconsidering Adviser SRO, Urges ['ussage of
Pending House Bill, 22 Scc. Reg. & L. Rep. 1060 (BNA)
(July 20, 1990); SEC to Ask Congress For Legislation To
Permit the Creation of Advisers’ SR0Os, 21 Sec. Reg. & L,
Rep. 871 (June 16, 1989) [hercinafter the 7989 Proposall
(SEC approved a plan [or establishing an SRO for registered
advisers, excepl broker-dealers, banks, certified public ac-
countants, and advisers who only advise Funds, The SRO
would set qualilications and business praclice siandards
and, most imponantly, conduct examinations of the mem-
bers. Membership would be mandatory, The NASD could
be one possible SRO for advisers’ inspections and registra-
tions. Other SROs could also be organized), Concept of
Utilizing Private Entities in Invesiment Company Examing-
tions and Imposing Examination Fees, 48 Yed. Reg. 8485,
SEC Release No. [C-13044, (10 be codified at 17 C.F.R. pt.
270) (propased Feb. 23, 1983) [hereinafier the 1983 Pro-
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posall; See also | Tamar Frankel, The Regu lation of Money
Munagers §10, al 37-38 (1978), /d. at 13-14 (Supp. 1993).

3. On SROs for the securites industey, see 6 Louis Loss &
J%g‘ Seligman, Securities Regulation 2789-2815 (3d ed.
1990).

4. Explicidy cxcluded from the /989 Proposal, supra note
2, are “those advisary activities of a registered [Fund Ad-
viser] undertaken pursuant (o a written contract Lo an invest-
ment company registered or being registercd under the
Investment Company Act of 1940, See Self Regulatory
Qrganizations: Immediate Effectivencss of Proposed Rule
Change by the Philadelphia Stock Exchange, Inc, Relating
to Postponement of the gff&tiveness of the CIP I'ee Sched-
ule, SEC Release No. 34-27005, available in LEXIS, SEC
file (July 7, 1989), In the 1983 Proposal, supra nole 2, at
8487, the staff stated: “Although the creation of one or more
self-regulatory organizations for investment companies that
have similarly broad functions is a matter which may merit
consideration in the fulure, the development of 4 system for
investment companies involving self-regulatory organiza-
tions empowered under the Investment Company Act of
1940 10 s¢t business practice standards and discipline mem-
bers would, even assuming that support for this type of
self-regulatory system existed, present complex issues that
could take significantly longer to resolve than those raised
by the proposal discussed herein.”

5. Sam Scott Miller, Self Regularion of the Securities Mar-
kets: A Critical Examination, 42 Wash, & Lee L., Rev, 853,
854-56 (1985) and authorities cited herein.

6. SEC Reconsidering Adviser SRO, Urpes Passage of
Pending Howve Bill, supra note 2 (Quoling Commissioner
Schapiro who testified before the House Energy & Com-
merce Telecommunications and Finance Subcommitiee,
that with respect to advisers, “direct regulation [by the SEC]
is clearly preferable and fur more cost effective”).

7. See Miller, supra note 5, at 879 (1985) (2xplaining how
the exchanges, particularly the NYSE and ASE, have fought
© to keep their listed companies and thus have retarded the
development of a national market sysiem),

8. ld. at 855-856,

9. See Silver v. New York Stock Exchange, 373 U.S. 341
(1963); Murianne K. Smythe, Government Supervised Self-
Regulation in the Securities Indusiry and the Antitrust
Laws: Suggestions for an Accommodation, 62 N.C. L. Rev,
475 (1984),

10. 1993 Hearings, supranote 1, at 12 (statement of Arthyr
J. Levitt, Chairman, SEC) ¢“[iln general, an SRO has proven
to be one of the most effective ways of monitoring a growing
complex of financial services in our society , . .™). '

11, 1993 Hearings, supra note 1, at 8-9, 11 (statement of
Arthur I. Levit, Chairman, SEC) (stating the realities of
SEC budgetary and sialling constraints in the face of a
growing mutual fund market); id. at 22 (implying that SEC
self-funding is one of (he reasons for advocating the estab-
lishment of an SRO).

12, 8EC to Ask Congress for Legislation to Permir Creation
of Advisers’ SROs, supra now 2 (noting the number of
registered investment advisers has increased from around
4,580 in Octoher 1980 to 15,106 as of April 1989),

13. Jd. (noting the value of agsets under munugement has
grown from $440 billion in 1980 to $4.6 trillion &s of 1989),

14, 1993 Hearings at 85-92 (statcment of Mathew P, Fink,
President, Investment Company [nstitute) (describing the
growth of the mutual fund industry and the reasons for its
growth),

15. See October Muual Fund Sales Total 45.5 Billion,
Investment Co. Inst, PR Newswirc, Nov, 29, 1993, avgil-
uble in LEXIS, Nexis Library, PRNEWS file (as of the end
of October, 1993, the assets of all mutual funds totaled *
$1,975.7 billion),

16. Concern aboul the paucily of examinations of invest-
ment companies is not new, See the /983 Proposal, supru
note 2, at 8486 (proposing the establishment of an SRO to
facilitate increased rale of examinations of investment ad-
visers); Robert McGough, John R. Emshwiller & Sara
Calian, Deliberate Mispricing as Fidelity Highlights Lax
Controls on Quotes, Wall St, J., June 23, 1994, al Al, col.
1, A6, col. 1 (expressing concem about inaccurate pricing
of open-tnd investment company shares and calling tor
examinations to monitor the problem),

3675 Investment Company Act of 1940, 15 US.C. §80a-1 o

18, See Memorandum from Linda M. Frank, Investment
Counsel Association of America, Inc.. to Member Firms
(June 28, 1978) (attachment letter concerning proposed
regulation about the prudence standard under ERISA), The
Association was established in 1937, and received in the
1940 Act protection of the title “investment counsel” for its
members, whose main business is to render investment
advice, See Investment Advisers Act of 1940, §208(¢), 15
U.S.C. §80b-8(c). See also Association of Certified Finan-
cial Planners, which imposes a Code of Ethical Conduct on
its members and enforces the Code by suspending and
rescinding membgership.

19. For example, the SRQ) for the accounting profession has
recently instituted a program in which member firms would
examine and review each others' practices and internal
controls, See Lee Breton, Accountants Vote Required Pro-
grarré of Self Regulation, Wall St, 1., Jun. 14, 1988, at 12,
col, S,

20, See Silver v. New York Stock Fxchange, 373 U.S. 341
(1963); Smythe, supra note 9.

21. See Miller, supra aole 5, at 855-56,

22, See, e.g., Lisa Bemstein, Opring Out Of The Legul
Sysrem: Extralegal Contractual Relations In The Diamond
Indusiry, 21 1, Legal Stud,, 115, 124 (1992).

23, See, e.g., Duvid G. Oedel, Private Interbank Discipline,
16 Harv. J.L. & Pub. Pol'y 327, 353-56, 381-95 (1993).

24. All advisers, with few cxceptions, must register under
the Advisers Act. Funds must register under §87 and 8 of
the Investment Company Act of 1940, The registnuion,
however, does not impose educational or financial qualifi-
cation requirements on either the Fund adviser or the board
members of the Funds. Further, the Advisers Acl requires
no qualifications ol advisers, but anly thut advisery provide
clients with 4 brochure describing their cducation and expe-
rience.

25, Personal and institutionu] advice can be given alone, or
in conjunction with other services, such as brokerage and
investment banking, Personalized advice can be offered
with financial planning, which combines sales ol securities
and other investments. Advisers dilfer in the amount of




assets under management from over $60 billion o & few
thousand.

26. Note, Financial Planning: Is it Time For A Self Regula-
tory Organization? 53 Brook. L, Rev, 143 (1987) (describ-
ing a proposed SRO for financial planners); id., at 184-85
(Commissioner Cox’s argument that financial planners lack
common interests, required for a successful SRO),

27. See Cox Suys Commission Should Reject Federal Li-
censing of Financial Planners, 16 Sec. Reg. & 1..Rep. 1726
(Nov. 2, 1984),

28. For the purpose of analysis 1 divide the industry into
personal advisers and institutional advisers, Personal advis-
ers offer many levels of personalized services employing
various degrees of discrelion. Any advisory service be-
comes institutional when (i) the service is fully discretion-
ary, and (ii) nonpersonal and (iii) when advisees’ money is
pooled wilh the monegy of others and (iv) advisees acquire
an undivided interest in the pool. .

29. In 1940, Congress determined (hat disciosure alone is
not a sufficiently effective regulatory 100l for investment
companies. 1 Frankel, supra note 2, at 31 n, 97 (1978). See
Investment Company Act of 1940, §1(b), 15 U.S.C. §80a-
1(b) (1981) (describing the problems addressed by the Act).

30. See generally 6 Logs & Selipman, supra note 3, al
2787-2816 (3d ed. 1990), :

31, Miller, supra note 5, at 885 (regulators and self regula-
tors seck different objectives. “The govermment aims at
substituling a regulatory scheme as efficacious as that which
it would provide directly.” The self regulardrs have some-
thing else in mind, such as cheaper and more {léxible regu-
lation and insulation from government involvement).

32. 1993 Hearings, supra note 1, at 2 (opening statement by
Scautor Christopher J. Dodd) (“this industry has been an
extraordinary success story”); id. at 70-71 (statement of
James S. Riepe, Managing Director, T. Rowe Price Associ-
ates, Inc.) (asserting mutual funds regulation is stringent but
does nol prevent innovation; the funds “, , | are the success
story of the financial services industry because . . . [they)
have pamered investors confidence™),

33. 1993 Hearings, supra note 1, at 93-94 (stalement of
Mathew P, Fink, President, Investment Company Institute)
(attributing a “vital role” to the “strict regulatory scheme 1o
which mulual funds are subject,” and' stating that “The
Institute believes that the regulatory scheme to which muy-
tual funds are subject is working well™).

34, Arguably, Funds can act to reduce sales pressure during
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