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A Diversity Approach to Parenthood in Family Life and Family Law

Linda C. McClain

What is parenthood? How should we frame the competing models? Red
versus blue (by analogy to red and blue states)?" “Traditional” versus “non-
traditional™? Conservative versus liberal? Religious versus secular? Rural
versus urban? Natural versus socially constructed? Simple answers are
elusive. Indeed, “The definition of parentage—and with it the determina-
tion of which adults receive legal recognition in children’s lives—has be-
come the most contentious issue in family law.™

The most visible “family values” issues continue to be abortion and
same-sex marriage. However, the definition and future of parenthood are
important subtexts of those debates. Opposition to legal abortion often
rests on a view that a fetus is a child and a pregnant woman is a mother
who should accept the responsibilities of parenthood, or give someone
else a chance to parent the child. Proponents of legal abortion counter
that a pregnant woman should not be compelled to nurture a fetus and
become a mother and that women have the constitutional right to de-
cide whether to do so. Opponents of opening civil marriage to same-sex
couples argue that supporting responsible procreation and child rearing is
marriages primary purpose and same-sex households are not optimal for
children. Supporters of same-sex marriage challenge this primary purpose
and counter that gay men and lesbians are capable parents and children
in their households fare just as well as children reared by heterosexual
parents.

This book proposes two models of parenthood—an integrative model
and a diversity model—as an organizing device to make sense of compli-
cated puzzles about family life and family law and to promote a construc-
tive conversation about parenthood. In chapter 1, Daniel Cere suggests
that recent developments in the natural and social sciences resonate with
an integrative model and considers what implications kinship study has
for the rights of parents and children.? In this chapter, I articulate a diver-
sity model, situating it in social practice and family law. By social practice,
I refer both to contemporary patterns of family life and to understandings
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of parenthood. I illustrate ways in which family law supports a diversity
approach to defining legal parentage. This approach recognizes and sup-
ports pathways to parenthood in addition to heterosexual procreation
within marriage and does not restrict parental rights and responsibilities
to biological parents. In both social practice and law, there is considerable
support for a diversity model. However, we also see the continuing hold of
an integrative model and a mixture of public acceptance of and ambiva-
lence about family diversity.

Ambivalence and acceptance seem equally apt in considering how fam-
ily law grapples with defining parenthood and assigning parental rights
and responsibilities as patterns of family life change and developments in
technology make new methods of childbearing possible. Family law schol-
ars speak of traditional legal definitions of parenthood as being “in a time
of transition” and “uncertainty.* Due to “recent revolutions in family law;
June Carbone explains, parental obligation to children may exist “indepen-
dent” of marriage, raising the question of how best to secure adult respon-
sibility for children.s David Meyer observes that, by contrast to an earlier
model, in which “parenthood was understood to be largely a natural rela-
tion founded upon biological reproduction, and legal status as a parent
followed easily from recognition of that natural fact, contemporary fam-
ily law wrestles with “tensions between legal, biological, and social con-
ceptions of parenthood.” He concludes that “there is no going back” from
changing patterns of family life, yet there is no consensus about how to
reconcile them with respect for traditional family ideals. Meyer predicts:
“Until society itself comes to a clearer resolution of its own ambivalence
about the respective roles of biology, care giving, contract, and tradition in
defining parenthood, family law is unlikely to do much better.”

The mixture of integrative and diversity models in social practice and
law suggests the image of a continuum, which may help to identify points
of convergence in contemporary debates. Rather than poles, suggesting
values polarization, a continuum suggests pulls toward different ideas
along a spectrum. The integrative and diversity models harbor emphases,
variations, or configurations. Working with a continuum may further this
book’s project of tackling the hard questions about what is best for adults,
children, and society.

Iillustrate how the integrative model features in debates over whether
to extend civil marriage to same-sex couples and whether, when indi-
vidual states do allow such marriages, the federal government should rec-
ognize them for purposes of federal marriage benefits and obligations, or
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refuse to do so (as the Defense of Marriage Act [DOMA] requires).® This
model is congruent with some traditional concerns of family law but at
variance with certain features of contemporary family law. I then elabo-
rate the diversity model, beginning with social practice. I discuss demo-
graphic studies on the changing place of marriage, the rise of alternative
family forms, and public attitudes about such developments. Turning
to family law, I sketch the evolution toward a diversity model of parent-
hood, drawing on judicial opinions, state laws, and, again, the debate
over DOMA. T identify diversity within the diversity model with respect to
whether to link the parent-child bond to adult-adult intimate bonds and
whether to expand marriage or disestablish it. I explore possible points of
convergence by integrative and diversity proponents on troubling trends
of family and marital inequality. I conclude by suggesting the value of envi-
sioning a continuum of approaches to parenthood.

An Overview of the Two Paradigms

The Integrative Model

One answer to the question, Who is a parent?, emphasizes parenthood as
an incident of marital procreation. Some argue that this has been, histori-
cally, the core normative understanding of parenthood. In contemporary
debates over redefining marriage, appeals to traditional understandings
stress the link between marriage and parenthood and the importance of
the “channelling function” of family law: historically, family law supported
the social institutions of marriage and parenthood and steered men and
women to participate in them.® Under this view, the social institution of
marriage combines, in one package, heterosexual sex between one man
and one woman, reproduction resulting from such sex, and parenthood.
Thus, Cere, in a report for the Council on Family Law, describes this as
a “conjugal model” of marriage, stressing that what makes marriage
“unique” is “the attempt to bridge sex difference and the struggle with the
generative power of opposite-sex unions’—namely, that “heterosexual
sex acts can and often do produce children” He contrasts an alternative
model of marriage as a “close relationship,” under which “marriage and
children are not really connected” and marriage is not uniquely tied to the
“sexual ecology” of human life.*

If there is a “pure” form of this conjugal model, perhaps it is certain or-
thodox religious views of the goods and purposes of marriage. According
to the “Manhattan Declaration” (signed by more than a hundred “Ortho-
dox, Catholic, and evangelical Christian leaders”), the “one-flesh union” of
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one man and one woman as husband and wife is “the crowning achieve-
ment of God’s creation,” and marriage is “the first institution of human
society” The declaration affirms marriage’s procreative purpose and its
“sexual complementarity”: marriage's “objective reality” is a “covenantal
union;” which is “sealed, completed, and actualized by loving sexual inter-
course in which the spouses become one flesh . . . by fulfilling together
the behavioral conditions of procreation™ Thus, demands by same-sex
couples for marriage as a matter of “equality of civil rights” are mistaken:
homosexual relationships cannot be marriages because they are not one-
flesh unions fulfilling these conditions. This implicates parenthood: “rear-
ing of children” who are the “fruit” of their parents’ union is one of the
“profound reasons” for marriage.”

Proponents of the integrative model sometimes appeal to the congru-
ence of a conjugal view of marriage, the purposes of family law, and the
role of religious institutions in reinforcing civil marriage.” This is one rea-
son they oppose same-sex marriage. However, there is a notable lack of
congruence between some forms of the integrative model and contempo-
rary constitutional and family law. After all, Griswold v. Connecticut, which
spoke loftily of marriage as a “noble” association, “intimate to the degree of
being sacred,” upheld the right of a married couple to use contraception.™
In addition, the legal right to abortion allows women (married or unmar-
ried) to terminate their pregnancies. State high courts that have accepted
constitutional challenges by same-sex couples to civil marriage laws have
rejected the argument that procreation is the primary purpose of mar-
riage. Moreover, they have concluded that allowing same-sex couples to
marry furthers the states interest in providing an optimal setting for child
rearing.® Similar conclusions about child well-being—and the salutary
role of marriage in promoting family stability—feature in legislative argu-
ments as states like New York pass laws allowing same-sex marriage."

To be sure, the large majority of states have defense of marriage acts
that define marriage as the union of one man and one woman—a defi-
nition congruent with the integrative model. Some state DOMAs declare
a “compelling” state interest to “nurture and promote” traditional mar-
riage for its “unique contribution to the rearing of healthy children.™
Indeed, when Congress enacted the federal DOMA, it embraced the in-
tegrative model's articulation of the unique, “conjugal” role of marriage
in managing heterosexual procreation: “Were it not for the possibil-
ity of begetting children inherent in heterosexual unions, society would
have no particular interest in encouraging citizens to come together in

What Is Parenthood? : Contemporary Debates about the Family, edited by Linda C. McClain, and Daniel

Cere, New York University Press, 2013. ProQuest Ebook Central, http://ebookcentral.proquest.com/lib/bu/detail.action?docID=111459

Created from bu on 2022-06-27 19:31:19.



Copyright © 2013. New York University Press. All rights reserved.

a committed relationship™® However, a significant minority of states (in-
cluding some with DOMAs)—invoking a governmental interest in family
stability—allow same-sex partners to enter into an alternative legal sta-
tus (civil union or domestic partnership), entitling them to all the parental
rights and responsibilities linked to marital status.

These developments suggest a significant tension in a growing minor-
ity of states between the integrative model and the law of parenthood.
This tension is evident in the views of some prominent proponents of the
integrative model: for example, David Blankenhorn, president of the In-
stitute for American Values, initially proposed civil unions for same-sex
couples as a principled compromise to the marriage controversy—ex-
tending to same-sex partners whatever parental rights and responsibili-
ties spouses enjoy due to marital status.” Three years later, in June 2012,
in the face of a clear “emerging consensus” in America in favor of same-
sex marriage, Blankenhorn had come to find that compromise unwork-
able and announced: “the time has come for me to accept gay marriage
and emphasize the good that it can do” Although he stated that he still
firmly embraced the integrative model's view that marriage is a unique
institution “whose core purpose is to unite the biological, social and legal
components of parenthood into one lasting bond,” he identified a num-
ber of goods at stake in legally recognizing gay and lesbian couples and
their children, including dignity, equal citizenship, “basic fairness,” and
comity.*® Proponents of the integrative model, he concluded, had not per-
suaded the public of their view about marriages relationship to parent-
hood, nor did he find any signs that fighting gay marriage was helping to
bring about a “positive recommitment to marriage as an institution” In-
stead, he found it “profoundly disturbing” that “much of the opposition to
gay marriage seems to stem, at least in part, from an underlying anti-gay
animus. Thus, Blankenhorn’s new position might be seen as a willingness
to bring same-sex couples who support marriage within an integrative big
tent: he seeks common ground between straight people and gay men and
lesbians on strengthening marriage as an institution, shoring up as “vital”
a cultural norm of “marrying before having children,” and reflecting on
whether children born through the use of ART have certain rights to know
their biological parents.” By contrast, Maggie Gallagher, a prominent ally
of Blankenhorn’s in the marriage and integrative parenthood movements,
swiftly countered that giving up “the truth” about the good of marriage
(that is, its unique integrative role in uniting one male and one female) is
“too high a price to pay” for comity and living with each other.>
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Even in some states that do not afford same-sex partners a formal legal
status for their adult-adult relationship, adoption laws allow them to es-
tablish formal legal relationships with a child (whether the biological child
of one partner or a nonbiological child adopted by both).

Adoption would seem to challenge the integrative model, since it de-
parts from the unity of biological and social parenthood. However, pro-
ponents of the model answer that adoption is simply a humane and nec-
essary way to establish a parental relationship when biological parents
cannot or will not care for children. In this volume, Elizabeth Marquardt
calls adoption “an inspiration” and evidence that “biology is not every-
thing” when it comes to fostering child well-being.?* By contrast, the in-
tegrative model’s proponents find troubling the use of assisted reproduc-
tive technology (ART) to produce children. Catholic teaching objects that
ART commodifies the human person by implying a “right” to have a child
and separates the unitive and procreative aspects of “the conjugal act™
Other critics object that creating a child by using donated egg or sperm
deliberately severs biological from social parenthood. For example, the
Commission on Parenthood’s Future, in a report published by the Insti-
tute for American Values, insists that every child has a moral right to his
or her two biological parents, and (echoing a recent French parliamen-
tary report) that adults do not have a right “to” a child, if that means that
they produce that child in a way that deviates from a marital/procreative
model.»

Recognizing adoption as a pathway to parenthood raises the question,
Who should be permitted to adopt? For the integrative model, the ideal
adoptive family is a married, heterosexual couple, replicating the dyad
found in a biological mother-father home. Nonetheless, in opposing the
creation of parenthood rights by courts through doctrines of “functional”
or “psychological” parenthood, some proponents support formal adoption
(through second-parent adoption) for gay and lesbian couples as “prefer-
able for children” to after-the-fact judicial bestowal of such status.?® How-
ever, this support seems in tension with the integrative model’s opposition
to same-sex marriage.

Some proponents of the integrative model argue that it is better for so-
ciety because it channels sexuality and procreation into marriage, help-
ing men become responsible, productive members of society and securing
for mothers the paternal investment needed to help children and fami-
lies thrive.”” Marriage rectifies a natural asymmetry between the sexes in
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parental investment. A vivid example of this argument appears in Justice
Cordy’s dissent in Goodridge v. Department of Public Health:

Whereas the relationship between the mother and child is demon-
strably and predictably created and recognizable through the bio-
logical process of pregnancy and childbirth, there is no correspond-
ing process for creating a relationship between father and child. . . .
The institution of marriage fills this void by formally binding the
husband-father to his wife and child, imposing on him the responsi-
bilities of fatherhood.

An alternative society, without the institution of marriage, “in which het-
erosexual intercourse, procreation, and child care are largely disconnected
processes, would be chaotic.” New York’s highest court, in Hernandez v.
Robles, drew on Cordy’s dissent in concluding that the legislature had a
rational basis for limiting marriage to opposite-sex couples. Emphasizing
that heterosexual sexual relationships can lead to accidental pregnancy,
while homosexual ones cannot, it contends that marriage provides an “in-
ducement” to opposite-sex couples, whose sexual relationships resulting
in children are “all too often casual or temporary; to “make a solemn, long-
term commitment to each other® Notably, Congress's defense of DOMA
against constitutional challenge invokes Hernandez's rationale.®®

Proponents of the integrative model also stress that it takes seriously
sex difference and gender complementarity?*' Biological difference pro-
vides a child with two differently sexed parents who provide models for
being male and female and who parent in different ways. (Hernandez
stated: “Intuition and experience suggest that a child benefits from having
before his or her eyes, every day, living models of what a man and woman
are like")** Thus, proponents are concerned with families headed by a sin-
gle parent and by gay or lesbian parents. To the extent family law permits
and facilitates these forms of parenthood and does not consider gender
differences salient for assigning parental rights and responsibilities (as
Susan Frelich Appleton elaborates),® it is in tension with the integrative
model.

The Diversity Model
A diversity approach to parenthood begins with recognition of the fact
of diversity in patterns of family life in contemporary society.3* There are
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diverse pathways to becoming a parent and diverse family forms in which
people parent. As one survey concludes, “The portrait of the American
family circa 2010 starts where it always has—with mom, pop and the kids,
but “the family album now includes other ensembles” Thus, along with
the nuclear family—the marital, two biological parent family, but also a
marital family with adopted children—are families formed by a single par-
ent (whether due to divorce or the absence of marriage), families formed
by two unmarried biological parents, by lesbian and gay parents, and by
foster parents, blended families formed when divorced parents remarry or
cohabit with new partners, and extended families (where a grandparent
or other relative serves as caretaker, with or without the biological parents
present in the household). A growing family form is the transnational fam-
ily, with caretaking arrangements that, “while still kin-based, complicate
the paradigm of mother/father/children integrative family life.ss

Some diverse family forms are relatively new, such as a same-sex couple
and their children living openly as a family. Others have historical ante-
cedents: the extended family, the family formed by common-law marriage,
and the single-parent family. The point is that majorities of Americans
include, in their definition of “family; family forms that clearly do not fit
the integrative model, although they have varying assessments of whether
this diversity is good, is bad, or makes no difference.*® In addition, while
the integrative model views marriage’s unique (indeed, universal) role as
ensuring two biological parents for children, significantly fewer people
view “having children” as a “very important reason to get married” com-
pared with “love;” “making a lifelong commitment;” and “companionship.’
Public opinion seems to hew less closely to the integrative view than to
the Goodridge court’s conclusion that “exclusive and permanent commit-
ment, not procreation, is the most important element of marriage.s*

The diversity model entails a belief about the value of diversity. Gener-
ally, its proponents regard some degree of diversity in family forms and
parenthood not as evidence of deviance or decline but as the inevitable
by-product of persons exercising their greater freedom to live out their vi-
sion of a good life, facilitated by changes in constitutional, criminal, and
family law, and in women’s economic status in society:*® Elsewhere, I have
drawn upon the political liberalism of John Rawls to develop a liberal fem-
inist account of the family.* Translating liberal toleration to the realm of
family law, the basic idea is that, given the fact of reasonable pluralism,
achieving uniformity of family form could be done only with a degree of
coercion that is unacceptable in a modern constitutional democracy.
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Instead, as people exercise their moral capacity to decide the best way to
live, they will adopt different family forms.

Political liberalism does not dictate that the family must take a particu-
lar form (e.g., the marital, heterosexual family), so long as the family can
carry out its functions (e.g. the task of social reproduction) in a manner
consonant with relevant public values.” A commitment to family diversity
emphasizing function over form and the important personal and public
goods furthered by families is consonant with feminist and liberal princi-
ples. From this commitment comes a conviction that government should
recognize and support different forms of family.

To be sure, recognition of the fact of greater family diversity does not
translate into accepting or valuing all such diversity. One way to interpret
the evidently greater acceptance of gay and lesbian couples than single
mothers is that the public is more accepting of diverse family forms that
include two parents, even if not married or not opposite-sex, than of sin-
gle-parent families. What are the concerns about single mothers? That (1)
a child needs both a mother and a father; (2) a child needs two parents
(such that two moms would not be as worrisome); or (3) a single mother
is likely to be poor and to require public assistance? If single motherhood
signifies poverty, would public opinion be more favorable toward “single
mothers by choice” who are well educated, are financially self-supporting,
and often form communities of support with other single mothers?+ Or,
instead, might some view “all practices of single motherhood” as “devi-
ant” (to borrow Martha Albertson Finemans term)* simply because of
their singleness?

Could the integrative model's emphasis on gender complementarity in
parenting explain public opinion? The Pew survey does not inquire as to
ideal styles of parenting but does indicate growing acceptance of “the dual
income/shared homemaker model” as the better template for marriage.**
Moreover, far from supporting gender complementarity, responses to the
question, What makes a good partner? “are . . . notable for how closely
the publics evaluations of the two gender roles [husband and wife] are
aligned.* If we can extrapolate from attitudes about partners to attitudes
about parents, this suggests considerable support for what Appleton de-
scribes as family law’s “equality project,” that is, the move away from fixed
gender roles to gender neutrality with respect to spousal and parental
roles.

We can glean from the Pew survey both recognition of family diversity
and mixed views on how to evaluate it. A finer-grained analysis suggests
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an American public “sharply divided in its judgments” about changes in
the structure of the American family: “About a third generally accepts the
changes; a third is tolerant but skeptical; and a third considers them bad
for society”*

Family Law’s Evolving Embrace of the Diversity Model

Family law embraces a diversity model when it recognizes and supports
diverse family forms. In 2000, the U.S. Supreme Court observed, in Troxel
v. Granville, a case strongly affirming parental rights: “The demographic
changes of the past century make it difficult to speak of an average Ameri-
can family. The composition of families varies greatly from household to
household™* (Notably, the mother whose rights the Court protected was
trying to stabilize her children’s place in a complex, blended family.)* The
Court spoke, decades earlier, of the “venerable” roots of the tradition of
the multigenerational family—"of uncles, aunts, cousins, and especially
grandparents sharing a household along with parents and children”—and
opined: “Decisions concerning child rearing, which [earlier precedents]
have recognized as entitled to constitutional protection, long have been
shared with grandparents or other relatives who occupy the same house-
hold—indeed who may take on major responsibility for the rearing of
children’s®

The fact that marriage is not the exclusive source of parental rights and
responsibilities provides one indication that contemporary family law
embodies a diversity approach. For example, paternity laws support so-
ciety’s interest in ensuring sources of financial support for children, and
most states are strict in holding persons responsible for the reproductive
consequences of sex.” Thus, the integrative model stresses marriage as the
social institution that deals with problems of accidental or unintended
pregnancy, but it is not the only mechanism family law uses to compel
financial responsibility for children.

Family law’s recognition of parental rights and responsibilities outside
of marriage also reflects the influence of federal constitutional guarantees
of equal protection for nonmarital children, on the rationale that they
should not be punished for the “irresponsible sexual liaisons” of their par-
ents.’ Additionally, the Supreme Court’s “unwed father jurisprudence” ac-
cords biological fathers who show the requisite degree of responsibility a
say in their children’s lives.® These examples illustrate that contemporary
family law finds ways to impose parental responsibilities and recognize
rights apart from marriage. Integrationists might counter that the law’s
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approach to the practical problems posed by nonmarital childbirth does
not necessarily indicate a departure from a normative preference for for-
malizing parental status through marriage. However, there are also ways
in which family law affirmatively supports parental status apart from
marriage.

Adoption provides an example. If family law supported only an integra-
tive model, it would confine adoption to married, heterosexual couples.
However, this is not what most states do, and even “outlier” states have
moved toward a diversity model. For example, a gay man (who had been
an exemplary foster parent) recently challenged in court Florida's adop-
tion law, which expressly prohibited homosexual persons from adopting a
child.** To the state’s argument that the ban had a rational basis because
it furthered Florida’s goal of providing children with “better role models”
in “non-homosexual households, preferably with a husband and wife as
parents;” the state court countered that more than a third of Florida's
adoptions are by single parents. Florida itself, in other words, supported a
diversity of family forms. Moreover, the Department of Children and Fami-
lies agreed that “gay people and homosexuals make equally good parents;
and the appellate court reiterated the lower court’s findings that the social
science evidence was “robust” on the point that “there are no differences
in the parenting of homosexuals or the adjustment of their children.

A diversity approach is also evident in the evolution of a func-
tional —rather than formal —approach to defining family and parenthood.
Some state courts and legislatures employ such notions as functional par-
ent, de facto parent, and psychological parent to assign parental rights
and responsibilities to a person who is otherwise a “legal stranger” to a
child (as Appleton and David Meyer elaborate).®*® Furthering the best in-
terests of the child is a primary reason for doing so.

Family law’s deviation from the integrative model is evident in use of
notions of “intentional parenthood” in resolving disputes arising from use
of ART, as well as in conferring rights and obligations on persons with
no biological connection to a child. For example, the California Supreme
Court interpreted its child support statutes to apply to a woman who
agreed to the conception of her lesbian partner’s children, lived with them,
supported them, and held out to the world that they were her children.
Family law’s protective function explains this ruling: the children get the
support of two parents, thus reducing the state's public welfare burden.”

Admittedly, courts sometimes stress that they are responding
to—rather than valuing—diversity in family life. Sometimes, they invite
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legislatures to make laws indicating how to manage this diversity and
sort out legal parenthood.”® However, courts sometimes acknowledge the
value of diversity: they articulate a belief that supporting diverse family
forms is consistent with family values.®

A strong indication that contemporary family law in a significant mi-
nority of states embraces not only the fact but also the value of diver-
sity is the emphasis on “fairness to families” and on the states interest
in supporting all families in the new generation of laws allowing same-
sex couples access to civil marriage (Massachusetts, Connecticut, New
Hampshire, lTowa, Vermont, the District of Columbia, and New York), civil
unions (New Jersey, Illinois, Hawaii, Maryland, and Delaware), or expan-
sive domestic partnership laws (as in California, Oregon, Washington, and
Nevada).*® The spur to such change in some states was a successful consti-
tutional challenge by same-sex couples to state marriage laws.” However,
anumber of legislatures have acted without the spur of such a judicial rul-
ing, including, most recently, New York (several years after an unsuccess-
ful constitutional challenge). In 2012, both Maryland and Washington en-
acted marriage equality laws, which, however, will only take effect if they
survive a voter referendum. When the respective state governors signed
these laws, they stressed the positive benefits to children of gay and les-
bian parents from the message sent that their families are worthy of dig-
nity and equal protection, rather than being “separate but equal®

Some states have acted even in the face of a state DOMA. Consider
Oregon, whose Family Fairness Act accords same-sex domestic partners
the same benefits, obligations, and protections as spouses and married
parents.®® The act declares: “This state has a strong interest in promoting
stable and lasting families, including the families of same-sex couples and
their children. All Oregon families should be provided with the opportu-
nity to obtain necessary legal protections and status and the ability to
achieve their fullest potential."**

The move by some legislatures, such as in Oregon, to give as much legal
protection as possible under the existing state constitutional regime to
families that do not fit an integrative model suggests not only the recog-
nition of the fact of family diversity but also the appreciation of its value.
These examples suggest the coexistence of the integrative and diversity
models, with tenacious support for preserving “traditional” marriage side
by side with a strong impulse to protect and be fair to all families. Some
courts, notably Californias and Connecticut’s high courts, have resolved
this evident tension by ruling that domestic partnerships or civil unions
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(respectively) did not afford same-sex couples the “equal dignity and re-
spect” for their family life to which they are entitled under the state’s con-
stitution.® Further, some legislatures that chose civil unions as a compro-
mise to preserve traditional understandings of marriage while protecting
families formed by gay men and lesbians (e.g., Vermont and New Hamp-
shire) have recognized that “separate is not equal” and opened civil mar-
riage to same-sex couples to promote family stability and fairness.®

The ongoing debate over the provision of the federal DOMA that de-
fines marriage, for purposes of federal law, as the union of one man and
one woman affords another example of tension between the two models
and movement toward the diversity model. The Obama administration
announced it would no longer defend DOMA in certain constitutional
challenges brought by same-sex couples married under state law. It ob-
served that the legislative record of DOMA was filled with expressions of
“moral disapproval of gays and lesbians and their intimate and family re-
lationships™ and reflected “precisely the kind of stereotype-based thinking
and animus the Equal Protection Clause is designed to guard against’®
Expressly rejecting an integrative argument (offered in the congressional
report) that DOMA, by limiting marriage to opposite-sex couples, “serves
a governmental interest in ‘responsible procreation and child-rearing, the
attorney general stated: “Since the enactment of DOMA, many leading
medical, psychological, and social welfare organizations have concluded,
based on numerous studies, that children raised by gay and lesbian par-
ents are as likely to be well-adjusted as children raised by heterosexual
parents’®® As Congress considers bills to repeal DOMA and to support
federal recognition of valid state marriages, lawmakers and witnesses
stress the capability of same-sex parents as well as marriage’s role in fos-
tering family stability.%

When legislatures pass laws facilitating diverse pathways to parent-
hood, such laws arguably reflect a judgment that these new models are
in children’s best interests and are consistent with family law’s protective
functions. Some of these developments seem to fall along a continuum
rather than fitting pure integrative or diversity models. For example, civil
union laws might be consistent with an integrative model in reserving
marriage for opposite-sex couples. Yet, civil unions afford to same-sex
partners all the spousal benefits and obligations and parental rights and
responsibilities that flow from marriage. In this sense, they integrate the
intimate bond between adults with the parent-child bond for families that
differ from the “conjugal” family.
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Family law in the United States is not uniform. Among the states are
salient differences, sometimes along the lines of red versus blue states,
with red states more closely embracing integrative parenthood and re-
jecting forms of family diversity.” Nonetheless, one could reasonably con-
clude that much of contemporary family law more closely fits the diver-
sity than the integrative model to the extent it allows the separation of
legal parenthood from marriage, facilitates pathways to parenthood apart
from biological procreation, recognizes parental rights and responsibili-
ties for persons without a biological connection to a child, and, in a sig-
nificant minority of states, allows same-sex partners access to institutions
(whether civil marriage, civil union, or domestic partnership) affording
them formal legal status as adult partners and parents.

Diversity within the Diversity Model

There are variations within each model. Proponents of a diversity ap-
proach differ about the implications of family diversity for law. Some
(including me) believe that family law should continue to recognize and
support the institution of marriage but in ways consistent with sex equal-
ity and opened up to include same-sex couples.” Such a model supports
exploring whether a new civil registration scheme could foster stability
in other households with children (such as cohabiting couples). Cynthia
Grant Bowman points to the popularity of such a system, in other coun-
tries, among opposite-sex cohabitants, some of whom may seek to avoid
the historical or religious symbolism of marriage.” Along these lines, a few
U.S. states allow opposite-sex couples access to civil unions and expansive
domestic partnerships.” A registration scheme, Judith Stacey proposes,
might also help meet the needs of the more complex families formed by
some lesbian and gay parents, when more than two persons have parental
roles.” I have argued that a civil registration system could help to recog-
nize and support other forms of committed adult relationships, such as
adult siblings forming a household or friends aging with friends.”

By contrast, some proponents of a diversity model argue for dethron-
ing marriage. An argument for “uncoupling marriage and parenting;
advanced by Stacey, is that “our needs for both eros and domesticity are
often at odds;” so that tying parenting so tightly to marriage makes child
well-being too vulnerable to “Cupid’s antics.” Martha Albertson Fineman
proposes to reorient family law around the caretaker-dependent relation-
ship and attach the subsidies now linked to marital status to that dyad,
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shifting marriage to the realm of private contract.”” Many scholars em-
brace this basic proposal.™

But some scholars who share Fineman’s view about ending state sup-
port for marriage resist her call to eliminate the state’s role in regulating
adult-adult relationships. Tamara Metz argues for disestablishing mar-
riage and creating—and regulating—an “intimate caregiving union sta-
tus; including “parents and children (biological and de facto); husband
and wife; long-term cohabiting hetero- and homosexual lovers and part-
ners; ‘lesbigay’ units; nonsexually intimate adult units or groups; adult
siblings; adult children; and aging parents’” This model supports di-
verse forms of parenthood, while situating the caregiving of parents in
the broader context of caregiving relationships. Such broader support
for “intimate care in all its guises,” Metz contends, is more just and more
consistent with liberal commitments to liberty, equality, and stability.*
This approach differs both from diversity approaches that would shift the
focus to intergenerational caretaking relationships and from integrative
approaches that contend that society’s interest in encouraging commit-
ted adult relationships is confined to procreative unions.* Thus, Maxine
Eichner argues that state support is warranted because such adult rela-
tionships further “a broad range of important goods.

Another area of disagreement concerns the number of legally recog-
nized parents. Multiple parenthood departs from the integrative model
that, for each child, there should be one legally recognized father and
one mother. How does the diversity model address the question whether
children “can or should have more than two parents™?** As Nancy Dowd
observes, some children already have more than two adults assuming
parenting roles in their lives, due to patterns of marriage, divorce, cohabi-
tation, and remarriage, as well as to open adoption and foster care. But,
should more than two adults have legally recognized rights and responsi-
bilities with respect to a particular child? In certain circumstances, family
law has recognized three legal parents (e.g., a biological mother, her same-
sex partner, and the sperm donor, or genetic father).* Some scholars view
the recognition of multiple parenthood as consistent with family law’s rec-
ognition of parental status due to social parenthood, apart from biology.®
Dowd argues that recognizing multiple fatherhood would be consistent
with the actual experience of many fathers and further the channelling
function of family law.* Laura Kessler proposes that lifting the “numeros-
ity requirement” with respect to parenthood would address situations in
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which children have “significant family ties” to “more than two adults con-
currently”® Proponents of a diversity model differ on these issues.®

Diversity or “Diverging Destinies™?
I turn now to trends toward inequality in family life and suggest possible
common ground between the integrative and diversity models. My con-
cern here is with what sociologist Sara McLanahan refers to as children’s
“diverging destinies” based on parental resources,* and what the Pew re-
port describes as “a new ‘marriage gap in the United States . . . increas-
ingly aligned with a growing income gap’*° McLanahan warned of these
“diverging destinies” nearly a decade ago. Commentators continue to
identify the problem of “two classes, divided by T do” as a troubling form
of inequality between families—and the children within them.*

McLanahan argues that, while one trajectory for women, “associated
with delays in childbearing and increases in maternal employment,” re-
sults in “gains in resources” for children, the other, “associated with di-
vorce and non-marital childbearing’ “reflects losses” in resources for
them.”* She argues that society should care about “growing disparities in
children’s resources.”

Another inequality concern is a “class-based decline in marriage,” with
a dramatically larger gap in 2008 than in 1960 between marriage rates of
college graduates (64 percent) and those with a high school diploma or
less (48 percent).” Better-educated and economically successful people
marry at higher rates (generally, to other well-educated and success-
ful people), but lower down the economic spectrum, marriage rates are
lower, nonmarital parenthood is more common, and divorce rates (often
after early marriages) are higher.% The gap is not due simply to class-based
views on the value of marriage. Rather, “Those with less income and edu-
cation are opting out of marriage not because they don't value the institu-
tion or aspire to its benefits, but because they may doubt that they (or po-
tential spouses) can meet the standards they impose on marriage® Some
men and women report that they are delaying getting married until they
have the economic preconditions for a successful marriage.”” Although
low-income women value becoming a mother and say they value the in-
stitution of marriage, they may not view their male partner as a suitable
marriage partner. They also believe they are capable of being a good par-
ent without marriage.®

Wherever one falls on the continuum between integrative and diver-
sity models, inequality in access to marriage, family life, and the successful

What Is Parenthood? : Contemporary Debates about the Family, edited by Linda C. McClain, and Daniel

Cere, New York University Press, 2013. ProQuest Ebook Central, http://ebookcentral.proquest.com/lib/bu/detail.action?docID=111459

Created from bu on 2022-06-27 19:31:19.



Copyright © 2013. New York University Press. All rights reserved.

transition to adulthood and the resulting forms of inequality for children
are serious concerns. So, too, are the continuing high rates of teen preg-
nancy and early parenthood in the United States.

The problems of marriage inequality, unequal resources among chil-
dren, and teen pregnancy and early parenthood suggest that not every
current pattern of family life is one that proponents of a diversity model
would celebrate. With proponents of an integrative model, they would
find some of these trends and forms of inequality troubling. Although
there would likely be differences concerning the best solutions, common
ground is worth pursuing,

Conclusion: A Continuum Approach to Mapping Parenthood

I have suggested that the diversity model includes recognition of the fact
of family diversity and appreciation of its value. It entails that diverse fam-
ily forms should be supported by family law. I have illustrated that pro-
ponents differ on such matters as the continuing place of marriage and
whether to link the adult-adult intimate relationship to the parent-child
relationship. The diversity model captures the diverse pathways to parent-
hood in social practice. It also fits changes in family law giving legal pro-
tection to these pathways.

A premise of this volume is that using the integrative and diversity
models is a fruitful way to wrestle with significant questions about par-
enthood. I have suggested that, given the differences within each model,
it is helpful to locate positions about parenthood as points on a contin-
uum rather than as a dichotomy. To give a few examples: people may ac-
cept the notion of family law’s channelling function but draw different
conclusions about what type of relationships the law should support and
promote. Thus, people may share a belief in the importance of integrating
adult-adult intimate and parent-child bonds but differ on whether par-
ents must be opposite-sex or may also be same-sex. They may share a
preference for establishing formal legal ties between parent and child but
differ on what to do in concrete situations in which persons without for-
mal legal ties are functioning as parents to children. They may harbor an
intuition that family law’s primary concern should be intergenerational
relationships, of which the parent-child is the most fundamental, or they
may envision the parent-child relationship as one in a family of relation-
ships that the law should encourage and support. These are but a few of
the matters we could productively map along a continuum of approaches
to parenthood.
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