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III. Beyond Sunstein’s Theory of Securing Deliberative Democracy

In The Partial Constitution, Sunstem might seem to provide a
Constitution-perfecting theory that moves beyond Ely’s process-perfecting
theory. He promises both to beware of the legacy of Lochner and to resist
taking a flight from substance. In his introduction, he proclaims that the
Warren Court’s constitutional revolution is over. The most important con-
temporary disputes about the meaning of the Constitution, he argues, re-
flect disagreement about the meaning of the requirement that government
be impartial or neutral: status quo neutrality versus deliberative democ-
racy.'

Sunstein contends that what was wrong with Lochner was not, as Ely
thought, that the Court gave heightened judicial protection to substantive
fundamental values. Rather, it was the Court’s use of status quo neutrality
and existing distributions as the baseline from which to distinguish un-
constitutionally partisan political decisions from impartial ones.!
Ironically, the implication of this interpretation is that the contemporary
Justices, such as Scalia, who protest most against Lochnering in fact
engage most actively in it.™’

Furthermore, Sunstein claims to avoid Ely’s putative flight from sub-
stance by clearly grounding his own constitutional theory in a substantive
political theory of liberal republicanism or deliberative democracy.'
His theory appears at once more liberal and more republican than Ely’s;
that is, it appears to stem from both a more robust vision of “liberal”
substantive liberties and a richer vision of “republican™ political pro-
cesses.'

Yet the structure of Sunstein’s theory parallels that of Ely’s Carolene
Products theory, and his liberal republicanism leads to a theory of judicial
review whereby courts principally should secure the preconditions for
deliberative democracy.’® Although Sunstein moves somewhat beyond

135. SUNSTEIN, supra note 22, at 12, 6.

136. See id. at 45-62,259-61; Sunstein, supra note 1, at 874-75, 882-83. Sunstein also states that
“[tlhe basic view of the Lochner period that is set out here is strongly endorsed by the important
leading opinion” in Planned Parenthood v. Casey, which accordingly rejected the view, elaborated in
Justice Scalia’s opinion, that “the problem with the Lochner era rested solely in the aggressive use of
the due process clause.” SUNSTEIN, supra note 22, at 363 n.40 (citing Planned Parenthood v. Casey,
112 8. Ct. 2791 (1992)). For an historical account of the Lochner era as responding to the collapse
of “vested rights-retroactivity” jurisprudencerather than as inaugurating the protection of unenumerated
substantive fundamental rights, see James L. Kainen, The Historical Framework for Reviving
Constitutional Protection for Property and Contract Rights, 79 CORNELL L. REV. 87, 123-42 (1993).

137. See SUNSTEIN, supra note 22, at 68-92, 130-31; Sunstein, supra note 1, at 874-75, 883-902.

138. See SUNSTEIN, supra note 22, at 104-05, 142-44.

139. See supra note 24 and accompanying text.

140. See SUNSTEIN, supra note 22, at 142-44. Sunstein does not claim that the general
commitment to deliberative democracy is the exclusive source of interpretive principles. Rather, he
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Ely’s theory of reinforcing representative democracy, he falls short of
offering a full Constitution-perfecting theory.

In this Part, first, I outline Sunstein’s theory along with his interpre-
tation of what was wrong with Lochner. Second, I argue that Sunstein’s
liberal republicanism represents a flight from substance to process in the
sense that it emphasizes “republican” deliberative democracy to the neglect
of “liberal” deliberative autonomy (and such substantive liberties as liberty
of conscience, privacy, and autonomy). Third, I illustrate this arguinent
by criticizing Sunstein’s analysis of Bowers v. Hardwick,'! showing that
Sunstein’s theory, somewhat like Ely’s, flees substantive due process and
the preconditions for deliberative autonomy in favor of equal protection and
the preconditions for deliberative democracy. Finally, I suggest that, to the
extent that Sunstein’s theory lacks a theme of securing the preconditions for
deliberative autonomy, it is indeed, contrary to his hope, a theory of
securing the partial Constitution.*

A. An Outline of Sunstein’s Theory of Deliberative Democracy

1. Sunstein’s Political Theory of Deliberative Democracy.—Sunstein
argues that the substantive political theory that best flts and justifies the
Constitution is a theory of deliberative democracy or liberal republican-
ism.* This theory reflects a commitinent to the “impartiality principle,”
which requires government to provide public-regarding reasons concerning
the common good for its actions and forbids government from acting solely
on the basis of the self-interest or “naked preferences” of private groups
or individuals. In this sense, the Constitution is an impartial constitution,
to be distinguished from a partial constitution of pure interest-group

says that it is the principal source, the “first and foremost” type of consideration, or “a promising
source.” See id. at 123, 144, 162.

141. 478 U.S. 186 (1986).

142. In Part IV, I contend that constitutional constructivism entails a fuller theory of perfecting
the whole, impartial Constitution.

143. See SUNSTEIN, supra note 22, at 17-39, 123-61 (setting out the core commitments of
deliberative democracy and arguing that this substantive political theory better fits and justifies the text,
history, and structure of the Constitution than do alternative theories such as status quo neutrality and
interest-group pluralism); CASS R. SUNSTEIN, DEMOCRACY AND THE PROBLEM OF FREE SPEECH 241-
52 (1993) (outlining the conception of deliberative democracy, especially with reference to the political
functions of free speech).

In effect, Sunstein and Ackerman are in competition to be the new Madison. See 1 ACKERMAN,
supra note 21, at 165-99 (advancing a theory of neo-federalism that is said to rediscover the dualism
of Publius, or Madison). Both Sunstein’s theory of deliberative democracy and Ackerman’s theory of
dualist democracy aim to synthesize the traditions of liberalism and republicanism in theories of liberal
republicanism. Compare SUNSTEIN, supra note 22, at 133-45 with 1 ACKERMAN, supra note 21, at
25-33. Sunstein acknowledgesa debt to Ackerman, but resists the latter’s complex apparatus of higher
lawmaking and structural amendments to the Constitution outside the formal procedures of Article V.
See SUNSTEIN, supra note 22, at 357 n.3, 370 n.21, 372 n.17; Cass R. Sunstein, New Deals, NEW
REPUBLIC, Jan. 20, 1992, at 32 (reviewing 1 ACKERMAN, supra note 21).



1993] Constructing the Substantive Constitution 243

pluralism. It establishes “a republic of reasons,” not a political market of
naked preferences. Sunstein argues that this commitment to deliberative
democracy, central to the founding, has been deepened by the Civil War
Amendments and the New Deal.!*

Deliberative democracy has four core commitments.*® First, and
most important, is a belief in political deliberation.*® Political decisions
should not simply reflect aggregations of the self-interested preferences of
well-organized private groups or individuals. Nor should they consist
merely of protections of status quo neutrality, or “prepolitical” private
rights.!’ Instead, political decisions should be produced by an extended
process of deliberation and discussion concerning the common good, in
which new information and new perspectives are brought to bear, and the
decisions should reflect public-regarding reasons. Moreover, politics
should not simply implement existing preferences, as a market might; it
should reflect upon and sometimes transform such preferences in light of
aspirations. Sunstein rejects any close analogy between consurmers in a
market and citizens in a polity, or between “consumer sovereignty” and the
political sovereignty of We the People.!®

Second, the belief in political deliberation entails a commitment to
citizenship and to widespread political participation by the citizenry.'*
It also requires that people have a large degree of security and indepen-
dence from the will of others and from the state.® For example, the
commitment to citizenship implies a sphere of autonomy into which the
state may not enter, such as that protected by the Fourth Amendment’s pro-
hibition on unreasonable searches and seizures. It further implies both
property rights and social programs that attack poverty, such as the New
Deal’s “second Bill of Rights.”*! The Civil War Amendments deepened
the original commitment to citizenship by abolishing involuntary servitude
and casting doubt on “all efforts at political exclusion of identiflable groups

144. SUNSTEIN, supra note 22, at 51-62, 123, 133-34.

145. Id. at 133-41. Sunstein emphasizes that these four commitments “draw on diverse starting
points; this is no sectarian creed.” Id. at 141; ¢f. RAWLS, supra note 31, at 15, 133-72 (arguing that
a society’s political conception of justice draws support from an overlapping consensus among opposing
moral, philosophical, and religious conceptions of the good). For example, Sunstein claims that his
theory of deliberative democracy is compatible with the liberal theories of Mill and Rawls, the
liberalism (or pragmatism) of Dewey, certain forms of utilitarianism, see SUNSTEIN, supra note 22, at
141, and certain forms of feminism, see id. at 257-90.

146. SUNSTEIN, supra note 22, at 133-34.

147. See id. at 3-7, 40-67, 68-92, 134,

148. See id. at 164, 134-35, 162-94.

149. See id. at 135-36.

150. Id. at 136.

151. IHd. at 139; see also id. at 60.
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on the basis of morally irrelevant characteristics,” for example, race, sex,
and sexual orientation.'

Third, deliberative democracy is committed to agreement as a regula-
tive ideal for politics.”® It seeks to reach agreement among equal citi-
zens through deliberation concerning public-regarding reasons and the
common good, not simply to register the different tastes or the different
perspectives of disagreeable people.'™

The final commitment is to political equality, which forbids not only
disenfranchisement but also large disparities in political influence held by
different social groups.”® It also presupposes freedom of speech and
access to a good education. Political equality does not require economic
equality, but it does entail: (1) freedom from desperate conditions; (2)
opposition to caste systems (e.g., racism, sexism, and heterosexism); and
(3) rough equality of opportunity, including roughly equal educational
opportunity.’*

2. Sunstein’s Theory of Judicial Review as Securing Deliberative
Democracy.—This political theory of deliberative democracy, Sunstein
argues, entails a theory of judicial review under which courts principally
should secure the preconditions for deliberative democracy.”” But he
stresses that the judicially enforceable Constitution is not coterminous with
the Constitution that is binding outside the courts on legislatures, executive
officials, and citizens generally (unless and until they amend it)."*®
Constitutional theory is broader than theory of judicial review.'®

152. See id. at 136, 259-61, 402 n.17.

153. IHd. at 137.

154. Cf. Christopher L. Eisgruber, Disagreeable People, 43 STAN. L. REV. 275, 297-98 (1990)
(reviewing ROBERT F. NAGEL, CONSTITUTIONAL CULTURES: THE MENTALITY AND CONSEQUENCES
OF JUDICIAL REVIEW (1989)) (contending that American culture inevitably will breed disagreement over
the meaning of constitutional principles).

155. SUNSTEIN, supra note 22, at 137.

156. Id. at 13740, 402 n.17.

157. Id. at 142-44, -

158. See id. at v-vi, 9-10, 138-40, 145-61, 350; see also Paul Brest, The Conscientious
Legislator’s Guide to Constitutional Interpretation, 27 STAN. L. REV. 585, 586 (1975) (arguing that
legislators have a duty to interpret the Constitution conscientiously and that the deferential rationality
standards applied by courts, for example, to the Due Process and Equal Protection Clauses do not
comprehend all that is demanded of legislators who fulfill that duty); Lawrence G. Sager, Fair
Measure: The Legal Status of Underenforced Constitutional Norms, 91 HARv. L. REv. 1212, 1213
(1978) [hereinafter Sager, Fair Measure]; Lawrence G. Sager, Justice in Plain Clothes: Reflections on
the Thinness of Constitutional Law, 88 NW. U. L. REV. 410, 419 (1993) [hereinafter Sager, Thinness]
(both disputing the niodern view that confines constitutional norms to the scope of federal judicial
enforcement); ¢f. William M. Treanor & Gene B. Sperling, Prospective Overruling and the Revival of
“Unconstitutional * Statutes, 93 COLUM. L. REV. 1902, 1936, 1946-47 (1993) (rejecting the view that
the judiciary alone has the power to determine what the Constitution means in favor of the notion of
constitutional dialogue among the branches of government).

159. See supra note 126,
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Accordingly, Sunstein sensibly and sensitively elaborates certain
institutional limits on the role of courts in social reform.!® For example,
he argues that although deliberative democracy entails freedom from
desperate conditions and imposes obligations upon government to provide
a social minimum of goods and services to meet people’s basic needs for
subsistence, such obligations are not judicially enforceable in the absence
of legislative or executive action.!®  Beyond securing judicially
enforceable preconditions for deliberative democracy, Sunstein’s argument
becomes somewhat reminiscent of Thayer’s plea for judicial deference to
political decisions on the ground that easy resort to judicial review deadens
the citizenry’s sense of political responsibility.’s

Nonetheless, Sunstein argues for an aggressive role for courts in two
categories of cases. The first involves “rights that are central to the
democratic process and whose abridgement is therefore unlikely to call up
a political remedy.”® The second involves “groups or interests that are
unlikely to receive a fair hearing in the legislative process.”®* The first
category calls for active judicial protection of the preconditions for political
deliberation, political equality, and citizenship. The second category leads
to active judicial vindication of an anticaste principle of equal citizenship.

Sunstein acknowledges that these two categories of cases parallel the
two theines of Ely’s Carolene Products theory.'® Furthermore, he ob-
serves that both his and Ely’s theories of judicial review secure precondi-
tions for democracy. But Sunstein argues that his conception of democ-
racy—Tliberal republicanism—better fits and justifies the American system
than does Ely’s conception, which he characterizes as interest-group plural-
ism.’® He overstates this contrast. As shown above, Ely’s theory is one
of qualified pluralism, and it is concerned also with securing the “republi-
can ideal of government in the interest of the whole people.”®” There

160. See SUNSTEIN, supra note 22, at 145-53,

161. See id. at 138-40, 148-49,

162. See Thayer, supra note 128; supra text accompanying notes 128-34; see also James B.
Thayer, John Marshall, in JAMES BRADLEY THAYER, OLIVER WENDELL HOLMES, AND FELIX
FRANKFURTER ON JOHN MARSHALL 1, 86 (Philip B. Kurland ed., 1967) (“The tendency of a common
and easy resort to [judicial review] . . . is to dwarf the political capacity of the people, and to deaden
its sense of moral responsibility.”). Indeed, Sunstein and Ely may be the principal contenders to be
the Thayer for the next generation. Whereas Sunstein differentiates the roles of courts and legislatures
on the basis of the institutional limits of courts, Ely basically uses his distinction between process and
substance as a principle of role differentiation. In effect, Ely names as “the Constitution” those
procedural values that are judicially enforceable, rather than distinguishing between the partial
Constitution that is judicially enforceable and the whole Constitution that is binding outside the courts.
See supra note 126.

163. See SUNSTEIN, supra note 22, at 142.

164. Id. at 143.

165. See id. at 143-44.

166. Id.

167. ELY, supra note 16, at 82; see supra text accompanying note 78.
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is no question, however, that Sunstein’s theory is a richer republican theory
than Ely’s.

3. The Legacy of Lochner: Status Quo Neutrality Versus Un-
enumerated Substantive Fundamental Rights.—The best illustrations of the
differences between Sunstein’s and Ely’s theories with respect to the two
categories of cases calling for an aggressive role for courts are their
approaches to Buckley v. Valeo'® and Roe v. Wade.® 1 contrast their
analyses of these cases in light of their different understandings of what
was wrong with Lochner: status quo neutrality and unenumerated substan-
tive fundamental rights, respectively.

In Buckley, the Court struck down certain campaign finance regula-
tions imposing limitations on expenditures on the ground that “the concept
that government 1nay restrict the speech of some elements of our society
in order to enhance the relative voice of others is wholly foreign to the
First Amendment.”*® For Sunstein, Buckley is an incarnation of Loch-
ner because it evinces status quo neutrality.'” The Court treated the
existing distribution of wealth and political power as a prepolitical state of
nature and therefore held that interfering with it was an impermissible,
partisan objective.

Moreover, for Sunstein, Buckley stems from a flawed conception of
democracy as a veritable marketplace of preferences rather than a republic
of reasons. He draws upon Rawls’s analysis of Buckley and analogy be-
tween Buckley and Lochner.'™ As Rawls puts it:

The First Amendment no more enjoins a system of representation
according to influence effectively exerted in free political rivalry
between unequals than the Fourteenth Amendment enjoins a system
of liberty of contract and free competition between unequals in the
economy, as the Court thought in the Lochner era.'™

Thus, according to Sunstein and Rawls, what is wrong with Buckley is that
the Court fails to see that such campaign finance regulations can be justi-
fled on the basis of a liberal republican commitment to securing political

168. 424 U.S. 1 (1976).

169. 410 U.S. 113 (1973).

170. Buckley, 424 U.S. at 48-49.

171. See SUNSTEIN, supra note 22, at 84-85, 223-24; SUNSTEIN, supra note 143, at 94-101;
Sunstein, supra note 34, at 1576-78; Sunstein, supra note 1, at 883-84.

172. See SUNSTEIN, supra note 22, at 387 n.45 (quoting John Rawls, The Basic Liberties and
Their Priority, in 3 THE TANNER LECTURES ON HUMAN VALUES 1, 76 (Sterling M. McMurrin ed.,
1982), reprinted in RAWLS, supra note 31, at 289, 360-61); Sunstein, supra note 34, at 1577 n.206
(also quoting Rawls, supra).

173. RAWLS, supra note 31, at 362.
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equality’™ or the fair value of the equal political liberties.'” Cases like
Reynolds v. Sims'™ and Wesberry v. Sanders,'” in affirming the prin-
ciple of one-person, one-vote, presuppose that the Constitution as a whole
guarantees “a political procedure which secures for all citizens a full and
equally effective voice in a fair scheme of representation.””®

For Ely, by contrast, Buckley is unrelated to Lochner because it does
not involve unenuinerated substantive fundamental rights. Unlike Sunstein
and Rawls, Ely conceives our system as being “programmed, at least
roughly, to register the intensities of preference that utilitarianism makes
crucial.”' On his view, what is “questionable” about Buckley is that
it allows money to distort the reflection of such intensities of preference
and thus may thwart realization of Bentham’s utilitarian principle of the
equal weighting of preferences, namely, “each is to count for one, and
none for more than one.”™ This principle itself is a principle of
inpartiality, Ely’s alternative to status quo neutrality.'™

For Ely, Roe is an incarnation of Lochner because it involves judicial
protection of a substantive fundamental right drawn from the nether world
beyond his Carolene Products jurisprudence.'® Ely emphatically rejects

174. See SUNSTEIN, supra note 22, at 137-40, 223-24 (setting forth the commitment to political
equality).

175. See RAWLS, supra note 31, at 5-6, 356-63 (explaining the guarantee of the fair value of the
equal political liberties and distinguishing it from formal equality); see also infra note 393.

176. 377 U.S. 533 (1964).

177. 376 U.S. 1 (1964).

178. RAWLS, supra note 31, at 361, 360-63.

179. Ely, Judicial Review, supra note 76, at 7. For the contrast between Ely’s utilitarian view
and the views of Sunstein and Rawls, see id.; SUNSTEIN, supra note 22, at 162-63; RAWLS, supra note
31, at 190, 327-28, 361-62; RAWLS, supra note 32, at 361.

180. Ely, Judicial Review, supra note 76, at 7, 8 (quoting Mill’s analysis of Bentham). For
discussion of Ely’s qualified utilitarianism, see supra note 76 and text acconipanying notes 76-77.
Ely’s only reference to Buckley in Democracy and Distrust is different from the discussion quoted in
the text. There he criticized the Court for adopting “a balancing test—albeit an exacting one demanding
a ‘compelling’ state interest—not an approach that absolutely protects all expression that does not fall
within some unprotected category.” ELY, supra note 16, at 234 n.27.

181. See ELY, supra note 16, at 82-87 (explaining the commitment to equal concern and respect
in the design and administration of the political institutions that govern majorities and minorities alike).
As H.L.A. Hart has pointed out, Bentham’s utilitarian principle of the equal weighting of preferences
is “no respecter of persons.” HART, supra note 76, at 97, 97-99 (citation omitted). That apparent
egalitarianism and impartiality is a principal source of the appeal that utilitarianism has had. See id.
at 97-98; DWORKIN, RIGHTS, supra note 21, at 275; DWORKIN, A Right to Pornography, supra note
76, at 360. But, Hart continues, utilitarianism is “‘no respecter of persons’ in a sinister as well as a
benign sense of that expression.” HART, supra note 76, at 99, That is, for utilitarianism, “separate
individuals are of no intrinsic importance but only important as the points at which fragments of what
is important, i.e., the total aggregate of pleasure or happiness, are located.” H.L.A. HART, Between
Utility and Rights, in ESSAYS IN JURISPRUDENCE AND PHILOSOPHY 198, 200 (1983). Hence arises
Rawls’s fanious argument that “[ultilitarianism does not take seriously the distinctionbetween persons.”
RAWLS, supra note 32, at 27.

182. See Ely, supra note 5, at 933-45. For an account of critiques (such as Ely’s) of the right to
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substantive due process arguments for a right to abortion, whether framed
in terms of liberty, privacy, or autonomy. But he also rejects the argument
that women constitute a discrete and insular minority, and therefore does
not make an argument for a right to abortion based on equal protection or
an anticaste principle.'®

For Sunstein, by contrast, Roe is unrelated to Lochner because it does
not evince status quo neutrality.® Sunstein, like Ely, rejects substantive
due process arguments for a right to abortion, whether rooted in privacy,
decisional autonomy, or bodily integrity.’® But Sunstein, unlike Ely,
argues for a right to abortion grounded in equal protection and an anticaste
principle, contending that abortion restrictions turn a morally irrelevant
characteristic, sex (like race), into a systemic source of social disadvantage.
On his view, restrictive abortion laws are invalid because they are “an
impermissibly selective co-optation of women’s bodies,” and they “turn
women’s reproductive capacities into something for the use and control of
others.”*® Sunstein defends Roe and Casey as necessary to secure equal
citizenship for women, indeed as tantamount to a Brown v. Board of
Education'™ for women, not analogous to Lochner or, worse yet, Dred
Scott v. Sandford '

privacy and abortion that emphasizes the ghost of Lochner, see Helen Garfield, Privacy, Abortion, and
Judicial Review: Haunted by the Ghost of Lochner, 61 WASH. L. REV. 293 (1986).

183. See id. at 933-35; see also ELY, supra note 16, at 164-70, 247-49 n.52 (arguing that women
are not insular, nor are they a minority).

184. See SUNSTEIN, supra note 22, at 259-61.

185. See id. at 259-61, 270-85. Decisional autonomy and bodily integrity are the two doctrinal
strands upon which the joint opinion in Casey relied in officially reaffirming the central holding of Roe.
See Planned Parenthood v. Casey, 112 S. Ct. 2791, 2806-08, 2810-11 (1992). The joint opinion
notably does not use the word “privacy” to refer to the substantive liberty that is protected by the Due
Process Clause, though it does speak of precedents that have “respected the private realm of family life
which the state cannot enter.” Id. at 2807; see Linda C. McClain, The Poverty of Privaey?, 3 COLUM.
J. GENDER & L. 119, 127-33 (1992) (discussing the virtual disappearance of privacy in the joint
opinion in Casey).

186. SUNSTEIN, supra note 22, at 259, 272. Sunstein rightly notes that the joint opinion in Cascy
emphasized issues of sexual equality. Id. at 284. And he correctly stresses that Justices Blackmun and
Stevens in their separate opinions also emphasized equality. Id. His quotation from Justice Stevens,
however, omits the crucial passage that shows that Stevens regards liberty and equality as intertwined.
Stevens writes: “Roe is an integral part of a correct understanding of both the concept of liberty and
the basic equality of men and women.” Casey, 112 S. Ct. at 2838 (Stevens, J., concurring in part and
dissenting in part) (emiphasis added). Sunstein omits the italicized passage. See infra note 215 and
accompanying text. Sunstein’s equality approach to Roe and Casey is not without problems, but I
cannot pursue them here.

187. 347 U.S. 483 (1954).

188. 60 U.S. (19 How.) 393 (1857). Compare SUNSTEIN, supra note 22, at 260-61 (analogizing
Roe and Casey to Brown), with Cascy, 112 S. Ct. at 2882, 2882-85 (Sealia, J., concurring in the
judgment in part and dissenting in part) (asserting that the joint opinion’s “description of the place of
Roe in the social history of the United States is unrecognizable” and drawing analogies between Roe,
on the one hand, and Lochner and Dred Scott, on the other).
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Thus, Sunstein’s liberal republicanisin cogently satisfies one line of
criticisin of Ely’s theory by providing a more republican theory. I shall
argue, however, that it does not sufficiently satisfy another line of
criticisin, for it does not offer a significantly more liberal theory than
Ely’s. I shall also preview constitutional constructivisin, a theory that
answers both lines of criticism of Ely’s theory and is inore liberal than
Sunstein’s theory.

B. Sunstein’s Liberal Republicanism.: A Flight from Substance?

1. Beyond the False Antithesis of Liberalism and Republicanism.—
There is a long-standing conflict in political and constitutional theory
between the traditions of republicanism and liberalism. This confiict is
encapsulated in Benjamin Constant’s famous contrast between, respectively,
the tradition associated with Jean-Jacques Rousseau, which gives primacy
to the liberties of the ancients, such as the equal political liberties and the
values of public life, and the tradition associated with John Locke, which
gives greater weight to the liberties of the moderns, such as liberty of con-
science, certain basic rights of the person and of property, and the rule of
law.'® Despite arguinents that liberalism trininphed over republicanisin
at the founding,'™ the confiict has resurfaced periodically in various
guises throughout our constitutional history through atteinpts to recover the
communitarian aspirations of the republican tradition and to critique the
individualist presuppositions of the liberal tradition.'™

Yet some political philosophers, including Rawls, and soine constitu-
tional theorists, mnost prominently Sunstein and Frank Michelinan, have
sought to break the stranglehold of this false antithesis.'”” Sunstein

189. RAWLS, supra note 31, at 4-5, 299 (referring to Benjamin Constant, Liberty of the Ancients
Compared with That of the Moderns, Address Before the Athénée Royal in Paris (1819), reprinted in
BENJAMIN CONSTANT, POLITICAL WRITINGS 307 (Biancamaria Fontana ed. & trans., 1988)); see
RAWLS, supra note 32, at 201; John Rawls, Kantian Constructivism in Moral Theory, 77 J. PHIL. 515,
519 (1980); see also STEPHEN HOLMES, BENJAMIN CONSTANT AND THE MAKING OF MODERN
LIBERALISM 31-52 (1984) (recounting Constant’s distinction between liberties in different social and
historical contexts). Locke’s most significant work in this respect is JOHN LOCKE, TWO TREATISES OF
GOVERNMENT (Peter Laslett ed., 2d ed. 1967) (3d ed. 1698), and Rousseau’s is JEAN-JACQUES
ROUSSEAU, THE SOCIAL CONTRACT (Roger D. Masters ed. & Judith R. Masters trans., 1978) (1762).

190. See, e.g., Louls HARTZ, THE LIBERAL TRADITION IN AMERICA (1955); HERBERT J.
STORING, WHAT THE ANTI-FEDERALISTS WERE FOR (1981).

191. See, e.g., J.G.A. POCOCK, THE MACHIAVELLIAN MOMENT (1975); GORDON S. WoOD, THE
CREATION OF THE AMERICAN REPUBLIC, 1776-1787 (1969); GORDON S. WOOD, THE RADICALISM OF
THE AMERICAN REVOLUTION (1992); Symposium, The Republican Civic Tradition, 97 YALEL.J. 1493
(1988).

192. Roberto Unger has described this confiict, encapsulated in Constant’s famous contrast, as “the
stranglehold of a false antithesis.” ROBERTO M. UNGER, THE CRITICAL LEGAL STUDIES MOVEMENT
41 (1986). For Rawls’s attempt to move beyond this impasse, see RAWLS, supra note 31, at 5; Rawls,
supra note 189, at 519; infra text accompanying notes 208-09, 349-50. For Michelman’s efforts, see
Michelman, Law’s Republic, supra note 21, at 1524-32; Michelman, Traces, supra note 21, at 36-47.
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proposes to move beyond the recent revival of classical republicanism, and
beyond the clash between certain versions of liberalism and republicanism,
to a synthesis, liberal republicanism.’® He also claims that his synthesis
would resolve other familiar tensions in political and constitutional theory,
for example, between constitutionalism and democracy and between under-
standings of liberty and equality.!*

I shall consider whether Sunstein’s liberal republicanism represents an
adequate synthesis of these traditions and liberties or instead takes a flight
from substance to process—namely, from the substantive liberties of the
moderns to the procedural liberties of the ancients.'” First, I shall de-
fend Sunstein’s synthesis against Richard A. Epstein’s critique arising from
the standpoint of classical liberalism.' Second, I shall critique his syn-
thesis from the standpoint of Rawls’s own resolution, political construc-
tivism.

2. Epstein’s Antithesis: Status Quo Neutrality over Deliberative
Democracy.—Epstein argues that Sunstein’s liberal republicanism repre-
sents an indefensible flight from substance. He contends that “[n]o politi-
cal theory can concentrate on process and deliberation to the exclusion of
substantive concerns,” yet Sunstein’s theory tries to do precisely that."’
At first glance, Epstein’s critique of Sunstein looks like Tribe’s,
Dworkin’s, and Sunstein’s critiques of Ely. On careful examination, how-
ever, it proves to be quite different, amounting to nothing more than an
emphatic argument that the antithesis between liberalism and republicanism
is real, and that in this clash classical liberalism should totally vanquish
republicanism. In Sunstein’s terms, Epstein basically argues that status quo
neutrality should prevail over and constrain deliberative democracy.

What is Sunstein’s supposed flight from substance? Epstein contends
that Sunstein flees both the substance of republicamism and the substance
of liberalism. First, he argues that Sunstein embraces the procedural and

193. See SUNSTEIN, supra note 22, at 373 n.18, 133-41 (stating that “it appears that the often-
drawn opposition between liberalism and republicanism is, in the American tradition, a large mistake”
and outlining the principles of a synthesis, liberal republicanism or deliberative democracy); Sunstein,
supra note 34, at 1567, 1566-71 (criticizing scholars who have posited an “opposition between liberal
and republican thought” as stemming from a “caricature” of the liberal tradition).

194. SUNSTEIN, supra note 22, at 142; see supra note 35.

195. Cf. Michael Walzer, Flight from Philosophy, N.Y. REV. BOOKS, Feb. 2, 1989, at 42-43
(reviewing BENJAMIN BARBER, THE CONQUEST OF POLITICS: LIBERAL PHILOSOPHY IN DEMOCRATIC
TIMEs (1989), a book by a prominent civic republican and proponent of “strong democracy™)
(critiquing Barber’s argument that politics should be free of philosophy). But see Michael Walzer,
Philosophy and Democracy, 9 POL. THEORY 379 (1981) (criticizing invocation of philosophy in
constitutional theory).

196. SeeRichard A. Epstein, Modern Republicanism—Or the Flight from Substance, 97 YALEL.J.
1633 (1988) (critiquing both Sunstein, supra note 34, and Michelman, Law’s Republic, supra note 21).

197. Epstein, supra note 196, at 1633.
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deliberative elements of classical republicanism while fleeing its substantive
components, for example, by disavowing its militarist, elitist, sexist, racist,
and religious sentiments.™ As a result, he suggests, Sunstein’s theory
is selective, seductive, and incoherent. But traditions of political and
constitutional theory are not all-or-nothing packages of ideas that one must
accept or reject as a unit, and there is hardly anything more commonplace
in the history of ideas than attempting to synthesize elements of inore than
one tradition while rejecting other elements.®® Sunstein’s flight from
objectionable substantive components of classical republicanism does not
render his project incoherent or doomed to fail.

Second, Epstein contends that Sunstein flees the substantive concerns
of classical liberalism and thereby fails to respond to the mnajor challenge
of modern constitutional law: “the development of a substantive theory
which demarcates the zone of collective legislative control fromn the zone
of entrenched individual rights.”®! Epstein himself answers this chal-
lenge with a putatively Lockean theory of limited governmental powers and
entrenched individual rights.®® That is, he defends a strong version of
precisely the sort of liberalisin that is said fundamentally to oppose republi-
canism.” Epstein would flee from the deliberation and process of Sun-
stein’s liberal republicanisin to the substance of classical liberalisin.?*
He would constrain deliberative democracy with a “natural” or “pre-
political” conception of status quo neutrality of the very sort that Sunstein
is at pains to throw off.

Thus, unlike Rawls and Sunstein, who perceive the clash between lib-
eralisin and republicanisin as a false opposition to be transcended through
a synthesis, Epstein perceives that clash as a real opposition to be resolved
through a total victory of classical liberalism over republicanisin. But to
charge, as Epstein does, that Sunstein’s liberal republicanism flees from
certain substantive concerns of classical liberalisin is to comprehend that

198. Id. at 1634-36.

199. Id. at 1636.

200. See, e.g., 1 ACKERMAN, supra note 21, at 303, 302-03 (stating that the “Founders’ genius”
resided in the way that they artfully recombined received ideas and practices into new constitutional
patterns); THE FEDERALIST No. 10, supra note 48, at 81-84 (James Madison) (reworking
Montesquieu’s theory of republics); id. No. 14, at 104, 102-04 (James Madison) (defending the
“experiment of an extended republic”); SHELDON S. WOLIN, POLITICS AND VISION: CONTINUITY AND
INNOVATION IN WESTERN POLITICAL THOUGHT (1960). Ely has attempted to formulate a theory that
is eompatible with several traditions of political thought. See supra text accompanying note 78.

201. Epstein, supra note 196, at 1634.

202. Id. at 1635, 1649-50; see also EPSTEIN, supra note 4, at 11-18 (advancing a Lockean theory
in the context of the Takings Clause).

203. Sunstein would reject this antithesis. See supra note 193.

204. ¢f. 1 ACKERMAN, supra note 21, at 11 (criticizing Epstein as a conservative “rights
foundationalist™).
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Sunstein rejects substantive political theories such as Epstein’s and aims to
synthesize liberalism and republicanism in the aftermath of the New Deal
and the rise of the welfare state. That charge does not derail Sunstein’s
project.

There is nothing objectionable in Sunstein’s rejection of Epstein’s
substantive political theory.*® We should flee the substance of Epstein’s
theory, with its scheme of limited governmental powers over the economy
and its zone of entrenched economic liberties, for it would unduly constrain
deliberative democracy. Sunstein’s theory gives adequate protection to
property and liberty of contract; there is no justification for heightened
judicial protection of such economic liberties at the present time.?®
Epstein’s theory is the very incarnation of status quo neutrality; indeed, it
is Lochner’s revenge on constitutional theory since West Coast Hotel and
the New Deal.?’

3. A Rawisian Synthesis: Deliberative Autonomy Along with
Deliberative Democracy.—Nonetheless, Sunstein’s liberal republicanisin
does take a different, objectionable flight from substance—namely, a flight
from judicial protection of such substantive liberties as liberty of con-
science, freedom of association, privacy, and autonomy, which I shall
unify around a theme of securing deliberative autonomy. Rawls’s resolu-
tion of the conflict between liberalism and republicanism through political
constructivism would not take a flight from process to substance that would
unduly constrict the procedural liberties of the ancients (as Epstein does).
Nor would it take a flight from substance to process that would not fully
account for the substantive liberties of the moderns (as Sunstein does).

Like Sunstein’s theory, Rawls’s theory addresses the impasse thrown
up by the conflict between the traditions of the liberties of the ancients and
of the liberties of the moderns and between understandings of equality and
liberty.® Rawls tries to dispel that conflict and to reconcile equality and
liberty by combining the liberties of both traditions in one coherent scheine

205. In this Article, I cannot undertake a full critique of Epstein’s theory. (I have mentioned it
mainly because Epstein has sounded the charge that Sunstein’s theory represents a flight from substance
to process.) Suffice it to say that I agree with Sunstein’s critique of Epstein’s theory. See SUNSTEIN,
supra note 22, at 296-98. In a general way, much of Sunstein’s critique of status quo neutrality applies
to Epstein’s theory. For additional critiques of Epstein, see Thomas C. Grey, The Malthusian
Constitution, 41 U. M1aMI L. REV. 21 (1986); Jeremy Paul, Searching for the Status Quo, 7 CARDOZO
L. REV. 743 (1986) (reviewing EPSTEIN, supra note 4). See generally Symposium, Richard Epstein’s
Takings: Private Property and the Power of Eminent Domain, 41 U. MiaMi L. Rev. 1 (1986).

206. See SUNSTEIN, supra note 22, at 143,

207. See EPSTEIN, supra note 4, at 306-30 (arguing that much of the New Deal and the modern
welfare state is unconstitutional); supra text accompanying notes 2-4.

208. See supra notes 189, 192.
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of equal basic liberties that is grounded on a conception of citizens as free
and equal persons.*®

In Part IV, I outline a constitutional constructivism by analogy to
Rawls’s political constructivism. For now, the main idea to note is that
constitutional constructivism has two fundamental themes, which corre-
spond roughly to the liberties of the ancients and the liberties .of the
moderns, respectively. First, a republican theme secures the preconditions
for deliberative democracy, to enable citizens to apply their capacity for a
conception of justice to deliberating about the justice of basic institutions
and social policies. Second, a liberal theme secures the preconditions for
deliberative autonomy, to enable citizens to apply their capacity for a
conception of the good to deliberating about how to live their own lives.
Together, these two themes afford everyone the common and guaranteed
status of free and equal citizenship in our constitutional democracy.?®

To put the idea schematically, in the synthesis of republicanism and
liberalism, each tradition has a principal theme. Furthermore, both themes
correspond to aspects of self-government: political self-government and
personal self-government (or self-determination). While this formulation
may seem overly schematic or dichotomous, and may appear to deny that
democracy and autonomy are complementary aspects of one unified vision,

209. See infra text accompanying note 382. Rawls contendsthat his political liberalism or political
constructivism is compatible with “classical republicanism” or “civic republicanism.” See RAWLS,
supra note 31, at 205-06. He maintains, however, that it is not compatible with “civic humanism” as
a form of Aristotelianism that sees taking part in demiocratic politics “as the privileged locus of the
good life.” Id. at 206. Such a strong form of republicanism gives primacy to the liberties of the
ancients rather than resolving the impasse between those liberties and the liberties of the nioderns. See
id. at 5, 206.

210. For a fuller statement of these two themes, see infra section IV(A)(4). 1 refer to the first
theme as that of securing the preconditions for deliberative democracy, to emphasize its similarity to
Sunstein’s principal theme. Sunstein has done an excellent job of elaborating that theme. But he does
not develop a counterpart to the second theme of seeuring the preconditions for deliberative autonomy.
See infra section III(B)(4). Rawls also speaks of “deliberative democracy” as an aspect of constitutional
democracy. See Rawls, supra note 35, § 43; see also RAWLS, supra note 31, at 214 n.3 (speaking of
“deliberative democracy” as an aspect of political liberalism).

I refer to the second theme as that of securing the preconditions for deliberative autonomy for
three reasons: first, Rawls refers to the second moral power, the capacity for a conception of the good,
as the power of deliberative reason, see infra text accompanying note 395; second, Justice Stevens
refers to “decisional autonomy” in terms of “deliberations” about important decisions concerning how
to live one’s life, see infra text accompanying notes 212-15; and third, this theme relates to deliberation
concerning fundamental decisions affecting one’s identity and destiny, not merely the pursuit of
gratification of preferences or desires. Deliberative autonomy is not a conception of liberty as license.
See infra text accompanying note 334. This second theme is concerned with securing the preconditions
for the development and exercise of persons’ capacity for a conception of the good. It reflects a
general assumption about this capacity, and it does not call for or require an inquiry into the actual
deliberations, responsibility, and judgment of specific individuals in their particular exercises of this
capacity. See MACEDO, supra note 21, at 32-33. For an analysis of charges that such rights license
irresponsibility, see Linda C. McClain, Rights and Irresponsibility, 43 DUKE L.J. (forthcoming Mar.
1994).



254 ‘ Texas Law Review [Vol. 72:211

it has the virtue of emphasizimg that an adequate unified account requires
two themes.?!!

Constitutional constructivism’s first theme, securing deliberative
democracy, protects such basic rights as the equal political liberties and
freedom of thought. Its second theme, securing deliberative autonomy,
protects such basic rights as liberty of conscience and freedom of associa-
tion, including decisional autonomy and freedom of intimate association.

Familiar understandings of deliberative autonomy are illustrated by
Justice Stevens’s and Justice Blackmun’s dissents in Bowers. For example,
Justice Stevens writes that the Court’s “privacy” decisions have been
animated by fundamental concerns for “the individual’s right to make cer-
tain unusually important decisions that will affect his own, or his family’s,
destiny” and “the abiding interest in individual liberty that makes certain
state intrusions on the citizen’s right to decide how he will live his own life
intolerable.”? Similarly, Justice Blackmun characterizes this liberty in
terms of “freedom of intimate association” and a right to “decisional pri-
vacy” along with “spatial privacy.”*?

Similar conceptions of deliberative autonomy are present in Casey, not
only in the opinions of Justices Stevens and Blackmun but also in the joint
opinion of Justices O’Connor, Kennedy, and Souter. As Stevens puts it,
“Decisional autonomy must limit the State’s power to inject into a woman’s
most personal deliberations its own views of what is best because a
woman’s decision to terminate her pregnancy is nothing less than a matter
of conscience.”* He emphasizes liberty of conscience and decisional

211. By putting these two themes so schematically, 1 do not mean to imply that the realms of
political self-government and personal self-government (or self-determination) are entirely distinct. To
the contrary, for active, responsible citizens, deliberation concerning the common good in the political
realm may be an important aspect of their pursuit of their conception of the good or of how to lead
their own lives. See RAWLS, supra note 31, at 206. More fundamentally, as Frank Michelman has
cogently emphasized, democracy and autonomy are complementary aspects of one unified vision that
coexist in a dialectical relation of mutuality, reciprocity, and entailment. See Michelman, Law'’s
Republic, supra note 21, at 1524-37; Frank Michelman, Rrivase Personal but Not Split: Radin Versus
Rorty, 63 S. CAL. L. REV. 1783, 1790 (1990).

212. Bowers v. Hardwick, 478 U.S. 186, 217 (1986) (Stevens, J., dissenting) (quoting Fitzgerald
v. Porter Mem. Hosp., 523 F.2d 716, 719-20 (7th Cir. 1975) (Steven, J.), cert. denied, 425U.S.916
(1976)). Justice Stevens’s dissent also illustrates how evolving notions of “ordered liberty” offer a
standpoint for criticism of historical practices, and how principles of equality guide us in concluding
that minorities should not be deprived of such liberty. Id. at 218-19.

213. Id. at 205 (Blackmun, J., dissenting).

214. Planned Parenthood v. Casey, 112 8. Ct. 2791, 2840 (1992) (Stevens, J., concurring in part
and dissenting in part) (empbasis added); see also Cruzan v. Director, Mo. Dep’t of Health, 497 U.S.
261, 340-45 (1990) (Stevens, J., dissenting) (arguing that choices about death are a matter of individual
conscience). Despite Justice Stevens’s broad view of liberty of conscience, he joined in Justice Scalia’s
opinion of the Court in Employment Division, Department of Human Resourees v. Smith, 494 U.S.
872 (1990) (rejecting the argument that the Free Exercise Clause of the First Amendment required an
exemption from a general criminal prohibition on the use of peyote to allow ceremonial use of peyote
by members of the Native American Church).



