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Interviewing Ex-Employees:

One Answer,

New Questions

n Clark v. Beverly Health and Rehabilitation

Services, Inc., 440 Mass. 270, 797 N.E.2d 905

(2003), the Supreme Judicial Court held that
a lawyer for a party may contact former employ-
ees of the opposing party without violating
Mass. R. Prof. C. 4.2. Lawyers who represent
entities with former employees are not happy
because, where 4.2 applies, the Rule makes it
harder for the other side’s lawyers to obtain
information that might be damaging to the
organization. Understandable. But some
purport to be aghast, which is ridiculous. The
Clark holding is in line with the ABA's position,
the text of the Restatement of the Law Governing
Lawyers, and the holdings of many (probably
most) courts that have considered the question.

Clark means lawyers may now interview
former employees of the opposing party without
first alerting the opposing party’s counsel.
Simple enough. But there are two caveats: one
quite straightforward; the other, knotty. First, in
communications with the former employees of
one’s opponent, as in communications with all
people, lawyers must be honest, Rule 4.1; must
be mindful of the requirements of Rule 4.3 (on
dealing with unrepresented people), whenever
the former employee is not represented by
individual counsel; and must abide by Rule 4.2,
if the former employee is represented by
individual counsel. So now is a good time to
sharpen ethical habits as to all communications
with non-clients.
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The second caveat is much more complicated.
The Court said: “|C]ounsel must also be careful
[when interviewing former employees of one's
opponent| to avoid violating applicable privi-
leges or matters subject to appropriate confi-
dences or protections.” Because the categories of
information to be avoided are not precisely
defined and the steps sufficient to demonstrate
due care to avoid the information that is to be
avoided (whatever that is) are not described, no
one now can speak with certainty about the
meaning of Clark’s second caveat.

Nevertheless, information covered by the
attorney-client privilege or that constitutes an
opponent’s trade secret appears to be at the
caveat’s core. Thus, when speaking to any former
employee, the interviewing lawyer would be wise
to take affirmative steps at the beginning of the
conversation to remind the former employee not
to divulge what that person said (or wrote) to the
organization’s lawyer (particularly while an
employee) or what that lawyer said or wrote to
the employee, in the past or recently. The
interviewing lawyer may, however, explain that
the former employee may discuss a fact that the
employee also told the organization’s lawyer, but
should not tell the interviewer that he told that
fact to the organization’s lawyer. The interviewing
lawyer should also tell the former employee not
to divulge any information the employee believes
might be the former employer’s trade secret or
the organization’s other confidential informa-
tion.



If, despite these instructions, the
former employee starts revealing conver-
sations with the opponent’s counsel,
proffers documents that reflect such
communications or begins to divulge
anything that is likely to be a trade secret,
the interviewer should interrupt immedi-
ately and return any tendered documents
unread beyond the point where their
protected nature emerged. Less clear is
the lawyer’s obligation if the former
employee starts divulging material the
employee says he promised by contract or
court settlement to keep secret. The scant
authority that exists, including the
Comment to Restatement of the Law
Governing Lawyers § 102, which the Clark
court cites, generally says that the
interviewing lawyer may receive such
information but there’s some chance the
courts of this state will decide otherwise
when the question is squarely presented.
Less clear still is what to do about
information that a court might hold is

subject to the former employee’s ongoing
duty of confidentiality to his former
employer. The scope of the former agent’s
duty of confidentiality under agency law
is potentially quite broad and its outlines
are imprecise. See Restatement of Agency
§396 (former agents). See also §§ 395
(current agents) and 312 (actionable
wrong for third party to have encouraged
agent’s breach).

Lawyers must not encourage or entice
others to break the law directly or
through the actions of others. Arguably
there is no more important ethical
precept than that. While it is relatively
easy for lawyers to avoid encouraging
others to break relatively clear law it is
much harder for lawyers, who are rightly
prohibited from giving non-clients legal
advice, to discuss or even be able to
discern when a former agent is breaching
the much more nuanced and uncertain
duty of confidentiality imposed on
former agents under agency law. More

guidance in this area is needed and we
can only hope that the Massachusetts
courts do a better job at explicating the
scope of Clark’s second caveat than the
courts of other states have done. m
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