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BOSTON UNIVERSITY LAW REVIEW

states.9' These procedural provisions are definite enough to create legal
obligations.

The other procedural provisions, that zoning authorities act on applications
within a "reasonable period of time" 92 and that actions to enforce the TCA be
heard "on an expedited basis," 93 may not be sufficiently clear to create rights
enforceable in § 1983 "and laws" actions. What is a "reasonable period of
time" for acting on an application to construct or modify a wireless
transmission facility? Further, what does it mean for a court to hear an action
on an "expedited basis"? Does it mean that it must be heard before all other
cases, or only that it must jump the queue over some cases but not all?These
two provisions- the requirement that zoning bodies act on applications within
a "reasonable period of time" and the requirement that courts hear these
actions on an expedited basis-are as indefinite as the "substantial
compliance" standard that the Supreme Court found insufficiently clear to
create enforceable rights.94 One might perceive them as aspirational rather
than enforceable.

Except for the prohibition against consideration of the effects of radio
frequency emissions, which seems pretty clear, the remaining substantive
provisions of the TCA raise even more doubt about whether they are definite
enough to create enforceable rights. The prohibitions against "unreasonabl[e]
discriminat[ion]" 95 and against action "having the effect of prohibiting the
provision of personal wireless services" 96 leave a great deal of uncertainty. For
example, may a town deny a permit to build a cell tower on the ground that
there are too many such towers in the town already and that yet another would
cause visual clutter? This is a very common consideration in zoning matters
and would not be an equal protection violation under constitutional standards.
However, at least one court has found that denying a permit for this reason
violates the TCA, holding that such a zoning decision discriminated in favor
of existing providers. 97

9' See 47 U.S.C. § 332(c)(7).

92 47 U.S.C. § 332(c)(7)(B)(ii).
13 47 U.S.C. § 332(c)(7)(B)(v).
14 See Blessing v. Freestone, 520 U.S. 329, 344- (1997) (holding that the substantial

compliance standard "does not give rise to individual rights").

91 47 U.S.C. § 332(c)(7)(B)(i)(I).

96 47 U.S.C. § 332(c)(7)(B)(i)(II).
9' See AT&T Wireless PCS, Inc. v. City Council , 979 F. Supp. 416, 416 (E.D. Va.

1997), rev'd, 155 F.3d 423 (4th Cir. 1998). Such a holding has enormously destructive
potential for local zoning authority. It is difficult to believe that Congress intended to
require every municipality to allow a cell site for every cellular provider who applies. A
small town could end up with dozens of towers cluttering the landscape. Other courts have
allowed local zoning authorities much more leeway, allowing denials, for example, based
upon the "visual impact" of the tower or evidence of substantial opposition among residents.
See Southwestern Bell Mobile Sys., Inc. v. Todd, 244 F.3d 51, 60-61 (1st Cir. 2001)
(approving application of local zoning bylaw's "minimal visual impact" criterion to deny
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The other substantive provision is even more confusing. What does it mean
for a local government action to "have the effect of prohibiting the provision of
personal wireless services"? If some providers already have facilities in a
locality, is that locality safe from claims under this provision, or does any
provider effectively shut out of a town have a claim under this provision?
What if a town is small enough that facilities located in other municipalities
can service its entire area? These provisions demand considerable elucidation
before they transform into judicially enforceable standards.98

The explicit grant of a cause of action "in any court of competent
jurisdiction" compels the conclusion that the TCA was intended to grant
providers at least some enforceable rights. However, it may be that only the
procedural requirements of written decisions and substantial evidence on a
written record are sufficiently clear and binding to be enforced in § 1983 "and
laws" actions. Although all courts addressing the matter have concluded that
the TCA creates enforceable rights, there is good reason to question whether its
substantive standards and its procedural requirement that applications be acted
upon within a "reasonable period of time" create the kind of binding legal
obligations that can be enforced with § 1983 "and laws" claims.

b. Does the TCA's Remedial Scheme Preclude the Application of § 1983?

The TCA's remedial scheme presents more difficult questions concerning
the availability of § 1983 "and laws" actions. There are several reasons to
believe that Congress may not have intended TCA enforcement through a §
1983 "and laws" action. First, the TCA itself creates a court action for
violations of its terms, rendering the § 1983 action unnecessary, at least to
achieve the primary goal of the TCA. 99 The fact that the TCA itself explicitly
provides for a cause of action in "any court of competent jurisdiction," and in
some cases via a petition before the FCC, means that the TCA provides ample
internal means for enforcing its provisions. 100 Presumably, injunctive relief

tower permit and explicitly stating that the TCA does not displace traditional zoning
considerations such as aesthetics); AT&T Wireless PCS, Inc. v. City Council, 155 F.3d 423,
425 (4th Cir. 1998) (discussing the opposition among residents).

98 The fact that courts have disagreed substantially over what these provisions means
supports our argument that they are too indefinite to create binding legal obligations.

99 PrimeCo Personal Communications Ltd. Partnership v. Lake County Fla., No. 97-208-
CIV-10B, 1998 WL 565036 at *7 (M.D. Fla. July 20, 1998) (citing H.R. CONF. REP. No.
104-458, at 206 (1996), reprinted in 1996 U.S.C.C.A.N. 10, 124, which states that the
purpose of the TCA is to "provide for a pro-competitive, de-regulatory national policy
framework designed to accelerate rapidly private sector development of advanced
telecommunications and information technologies and services to all Americans by opening
all telecommunications markets to competition").

"0 47 U.S.C. § 332(c)(7)(B)(v) (Supp. IV, 1998) (permitting an action in "any court of
competent jurisdiction" by any person adversely affected by any act or failure to act by a
state or local government that is inconsistent with § 332(c)(7)(B) and a petition before the
FCC by any person adversely affected by any act or failure to act by a state or local
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BOSTON UNIVERSITY LAW REVIEW

under the TCA would be available, for example, if a locality were to
discriminate among providers or deny a permit application without a written
decision or record.' 0'

Cases brought under both the TCA and § 1983 demonstrate that § 1983 is
unnecessary and duplicative. Many courts cases vindicate the rights granted
by § 332(c)(7) without relying upon any other remedial statute such as §
1983.102 Because § 332(c)(7) explicitly creates its own private enforcement
mechanism, the inference that Congress intended to allow § 1983 "and laws"
enforcement is weak.10 3

In some respects, § 332(c)(7) is distinguishable from other statutes under
which the court has not found congressional preclusion. 0 4 In Blessing, for
instance, the Court found that Title IV-D of the Social Security Act did not
provide a remedy so comprehensive as to preclude liability under § 1983.105

The Court specifically relied upon the fact that Title IV-D lacked the private
enforcement mechanism present in the statutes at issue in both Smith v.
Robinson and Sea Clammers.10 6 Both Wright and Virginia Hospital Ass'n
involved statutes that relied on executive branch enforcement with little, if any,
possibility for private enforcement, and even then it was only through state
remedies. 0 7 In contrast, § 332(c)(7) relies entirely on private enforcement.

government that is inconsistent with § 332(c)(7)(B)(iv), the environmental effects clause).

10' Courts have held that injunctions are the appropriate remedy. See, e.g., Cellular Tel.

Co. v. Town of Oyster Bay, 166 F.3d 490, 495-97 (2d Cir. 1999) (granting an injunction
ordering the Town of Oyster Bay to issue permits to Cellular Telephone Company for the
construction of cell sites because of a violation of the environmental effects clause of the
TCA, 47 U.S.C. § 332(c)(7)(B)(iv), and noting that the majority of district courts have
determined that an injunction is an appropriate remedy).

102 See PrimeCo Personal Communications. Ltd. Partnership, 1998 WL 565036, at *14-
15 (granting declaratory and injunctive relief under the TCA and dismissing the § 1983
claim as moot); BellSouth Mobility, Inc. v. Gwinnett County Ga., 944 F. Supp. 923, (N.D.
Ga. 1996) (issuing writ of mandamus solely on TCA grounds because BellSouth Mobility
dropped the § 1983 claim before trial); Cellular Tel. Co., 166 F.3d at 495-97 (granting an
order to issue permits under the TCA).

113 See Golden State Transit Corp. v. City of Los Angeles, 493 U.S. 103, 108-09 (1989)
(discussing the availability of § 1983 to enforce the National Labor Relations Act).

"o See, e.g., Blessing v. Freestone, 520 U.S. 329, 348 (1997) (holding that the limited
enforcement scheme of Title IV-D does not preclude enforcement through § 1983); Wilder
v. Va. Hosp. Ass'n, 496 U.S. 498, 524 (1990) (finding that the Medicaid Act provides
federal rights enforceable through § 1983); Golden State, 493 U.S. at 109 (determining that
the National Labor Relations Act creates § 1983 rights against governmental interference
with labor relations); Wright v. Roanoke Redevelopment & Housing Auth., 479 U.S. 418,
432 (1987) (finding that that the Brooke Amendment to the Housing Act creates rights
enforceable through a § 1983 claim).

105 See Blessing, 520 U.S. at 347-48; see also Smith v. Robinson, 468 U.S. 992 (1984);
Middlesex County Sewerage Auth. v. Nat'l Sea Clammers Ass'n, 453 U.S. 1 (1981).

106 See id.
107 Compare Wright, 479 U.S. at 428 (finding that the Brooke Amendment to the
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Furthermore, § 332(c)(7)(B)(v) appears to contemplate not a limited state
remedy but, rather, an expansive federal one that must be expedited in any
court of competent jurisdiction.10 8

There are also, however, good arguments against interpreting the TCA to
foreclose § 1983 relief. Although injunctions directly under the TCA may
remedy any and all violations of that statute, the TCA is lacking in the details
that have led the Court to hold, in other contexts, that private remedies in
particular statutes foreclose § 1983 relief. Although the TCA creates rights
and provides an action in "any court of competent jurisdiction," it provides no
explicit guidance on what remedies and defenses are available in such actions.
Furthermore, it contains no exhaustion requirement and it does not limit
actions to any particular forum. The TCA lacks the procedural details that
have led courts in other contexts to hold that a § 1983 "and laws" remedy
would be incompatible with enforcement of the statute itself. In short, under
the Court's "and laws" jurisprudence, the TCA may be insufficiently
comprehensive to create the inference that Congress intended to foreclose the §
1983 remedy for violations of the TCA under color of law.

This analysis illustrates the importance of the Court's presumption that the
"and laws" remedy is available unless Congress indicates that it intends to
preclude it. 109 Section 1983 liability for violations of the TCA goes well
beyond injunctive relief for wrongful permit denials. Because § 1983 is a tort-
like remedy, it can include damages against individual officials and local
governments, as well as attorney's fees against both individuals and
government entities under the Civil Rights Attorney's Fees Award Act of
1976.110 There is no indication in the TCA or its legislative history that
Congress thought about any remedies beyond orders to comply with the TCA.

Another note on the "and laws" question is in order. Our two arguments
against recognizing the "and laws" action may appear to be in tension with
each other. If the TCA's substantive provisions do not create enforceable
rights, how can we also argue that the TCA's own remedial scheme is
sufficient on its own and indicates congressional intent to preclude the § 1983
"and laws" action? Can we really hold both of those beliefs at once?

We believe that any apparent inconsistency disappears on close examination
of our argument. Congress clearly stated in § 332(c)(7) that its provisions are
enforceable in court.' I Insofar as any of these provisions is definite enough

Housing Act creates individual rights sufficient to support a § 1983 claim), with Va. Hosp.
Ass'n, 496 U.S. at 521 (finding that the Medicaid Act does not preempt § 1983 because the
Medicaid Act lacks any provision for private judicial or administrative enforcement). See
also Blessing, 520 U.S. at 346-48.

108 See 47 U.S.C. § 332(c)(7)(B)(v) (Supp. IV 1998).
"9 See, e.g., Blessing, 520 U.S. at 346 (noting that the burden is on the one attempting to

preempt § 1983 to show that the statute in question expressly preempts § 1983 or that the
scheme of Congress in the statute in question is inconsistent with enforcement via § 1983).

'1o See 42 U.S.C. § 1988(b) (Supp. IV 1998).

... See 47 U.S.C. § 332(c)(7)(B)(v).

2001]



BOSTON UNIVERSITY LAW REVIEW

to create binding legal obligations, the TCA's own remedial scheme, coupled
with the lack of any indication that Congress intended to allow victorious TCA
plaintiffs to recover attorney's fees, renders the § 1983 "and laws" claim
particularly inappropriate in this context. Even if some or all of the TCA's
provisions turn out to be too indefinite to be legally binding and enforceable,
Congress still tried to provide a remedy within the TCA itself. Congress's
failure to provide a completely internal remedy does not change the fact that,
as far as the existence of remedies is concerned, Congress precluded the §
1983 remedy under prevailing standards.

An additional reason for holding that TCA's procedures do not supplant §
1983 claims is the TCA's savings clause. In AT&T Wireless PCS, Inc. v. City
of Atlanta,112 in a now-vacated decision of an Eleventh Circuit panel, the court
held in favor of allowing § 1983 "and laws" claims against local governments
to redress violations of the TCA cell tower siting provisions," 13 largely because
TCA section 601(c)(1) contains the following savings clause: "No implied
effect. This Act and the amendments made by this Act shall not be construed
to modify, impair, or supersede Federal, state, or local law unless expressly so
provided in such Act or amendments."'" 4 The panel found that the "plain
meaning" of this language is that the TCA does not supersede § 1983's "and
laws" provision because, presumably, that would allow the TCA to "modify,
impair, or supersede Federal law," 115 i.e. § 1983's "and laws" clause."16 The
panel noted that there was also a savings clause in Sea Clammers, where §
1983 was held inapplicable , but it distinguished that decision on the ground
that the savings clause in Sea Clammers was narrower, saving "any right
which any person ... may have under any statute or common law to seek
enforcement of any effluent standard or limitation or to seek any other

'12 210 F.3d 1322, 1323 (11th Cir. 2000) (noting that the issue of whether the TCA

precludes an action under § 1983 is one of first impression among the courts of appeals),
vacated for lack of jurisdiction, 223 F.3d 1324 (11 th Cir. 2000), reinstated, 250 F.3d 1307
(1 Ith Cir. 2001), vacated and reh 'g en banc granted, No. 00-15885, 2001 WL 901250 (1 Ith
Cir. Aug. 10, 2001), and appeal dismissed per stipulation, No. 00-15885, 2001 WL
1049229 (1lth Cir. Sept. 13, 2001).

113 The panel noted that all district courts addressing the issue had held that the TCA
creates enforceable federal rights, 210 F.3d. at 1325 & n.4 (citing cases) but that "there is a
split among the district courts about whether the TCA provides a comprehensive remedial
scheme supplanting § 1983." See id. at 1327 & n.7 (citing cases).

114 AT&T Wireless PCS, Inc. v. City of Atlanta, 210 F.3d at 1328 (quoting
Telecommunications Act of 1996, Pub. L. No. 104-104, § 601(c)(1), 110 Stat. 143 (1996)).
The panel noted that section 601 is contained in the historical and statutory notes appended
to 47 U.S.C. § 152 (Supp. IV 1998) and that although it was not codified in § 152, it was
enacted into law and is binding authority. Id. at 1328 & n.8.

115 Telecommunications Act § 601(c)(1), 110 Stat. 143 (1996).
116 See AT&T Wireless PCS, Inc. v. City of Atlanta, 210 F.3d at 1328 (refusing to

"second guess" the plain meaning of the savings clause).
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relief .... "117 Given that the savings clause in Sea Clam mers purported to save
the right to seek "any other relief," the panel's distinction does not appear to
be very persuasive. 118

More importantly, there is reason to doubt that savings clauses like this
should have any effect on § 1983 "and laws" claims. It is odd reasoning to say
that when a court holds that an "and laws" claim is unavailable to enforce a
particular statute because of that statute's own remedial scheme, this amounts
to allowing that statute to "modify, impair, or supersede" § 1983. The
existence of the "and laws" claim in the first place depends on the particular
statute. Finding that Congress's intent behind the particular statute as a whole
is not to contemplate enforcement beyond the enforcement mechanisms
contained in the statute itself does not impair § 1983. If the particular statute
did not exist, there would be no "and laws" claim, and no one would imagine
that the failure of Congress to pass the particular statute had any effect on §
1983. Again, it is only the presumption that Congress intended the "and laws"
remedy to be available that allows a court to reason that disallowing the "and
laws" remedy amounts, in effect, to a partial repeal of § 1983.

c. Cases Deciding Whether the TCA Allows § 1983 Action

In addition to the Eleventh Circuit's decision holding that the TCA's savings
clause means that the § 1983 "and laws" action is preserved, at least eleven
additional federal cases, all in district courts, have squarely faced the issue of
awarding § 1988 attorney's fees and costs in suits under § 1983 and §
332(c)(7).11 9 None of these cases relies upon the savings clause. Although all

17 Id. at 1328 (quoting the Federal Water Pollution Control Act, 33 U.S.C. § 1365 (e)).
Another statute at issue in Sea Clammers, the Marine Protection, Research, and Sanctuaries
Act of 1972, had a very similar savings clause. See 33 U.S.C. § 1415(g)(5) (1994);
Middlesex County Sewerage Auth. v. Nat'l Sea Clammers Ass'n, 453 U.S. 1, 7 & n.10
(1981).

I8 The panel pointed out that the Sea Clammers Court "discounted the savings clause
language because legislative history clearly revealed that Congress intended to preserve

further enforcement of specific antipollution standards only." AT&T Wireless PCS, Inc. v.
City of Atlanta, 210 F.3d at 1328. The Court's mode of construction in Sea Clammers
effectively holds that when the plain meaning is against you, rely on the legislative history.
The Eleventh Circuit's panel ignored the Supreme Court's relatively narrow reading of the

savings clause in light of the panel's view that the overall remedial scheme of the statute in
question in Sea Clammers was comprehensive enough to preclude § 1983 "and laws"
claims. See id. at 1328.

119 See Omnipoint Communications Enters. v. Charlestown Township., No. CIV. A. 98-
CV-6563, 2000 WL 128703, at *5 (E.D. Pa. Jan. 21, 2000) (denying § 1983 "and laws"
claims for damages and attorney's fees under § 1988); Omnipoint Communications. Enters.
v. Zoning Hearing Bd., 72 F. Supp. 2d 512, 517 (E.D. Pa. 1999) (denying § 1983 "and laws"
claims for damages and attorney's fees under § 1988); AT & T Wireless PCS, Inc. v. City of

Atlanta, 50 F. Supp. 2d 1352, 1362 (N.D. Ga. 1999), (denying § 1983 "and laws" claims for
damages and attorney's fees under § 1988), appeal dismissed per stipulation, No. 00-15885,
2001 WL 1049229 (11 th Cir. Sept. 13, 2001) (For the complete procedural history of the
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these cases agree that § 332(c)(7) creates a federal right which § 1983 might
ordinarily redress, they disagree as to whether § 332(c)(7) creates a
comprehensive enforcement mechanism, precluding litigation under § 1983.120
None of them expressly addresses whether suits in this context present special
circumstances that render attorney's fee awards unjust. However, two cases
actually award attorney's fees and costs.'21

Sprint Spectrum L.P. v. Town of Easton122 forms the basis for the first line of
cases that allows recovery of attorney's fees and costs under § 1988. Plaintiff
Sprint Spectrum L.P. ("Sprint") sued the Town of Easton, Massachusetts, after
the Easton Zoning Board denied Sprint's application for a building permit for a
150 foot tall communications tower. 123 The town denied the permit on the
grounds that the tower was proposed for an "already congested area" and that
town residents could already receive wireless services from other providers. 2 4

Massachusetts District Court Chief Judge Tauro held that the town's denial
violated the TCA by restricting competition and by discriminating "between
providers of equivalent services." 125

Eleventh Circuit's action regarding this case, see supra note 28.); Omnipoint
Communications, Inc. v. Penn Forest Township, 42 F. Supp. 2d 493, 509 (M.D. Pa. 1999)
(denying § 1983 "and laws" claims for damages and attorney's fees under § 1988),; Cellco
Partnership v. Hess, No. CIV. A. 98-3985, 1999 WL 178364, at *6 (E.D. Pa. March 30,
1999) (holding that the TCA does not preclude § 1983 "and laws" claims); Omnipoint
Communications Enters. v. Zoning Hearing Bd., No. CIV. A. 98-3299, 1998 WL 764762, at
*5 (E.D. Pa. Oct. 28, 1998) (holding that the TCA does not preclude § 1983 "and laws"
claims); APT Minneapolis, Inc. v. City of Maplewood, No. CIV.97-2082(JRT/RLE), 1998
WL 634224, at *8 (D. Minn. Aug. 12, 1998) (allowing APT's § 1983 "and laws" claim for
attorney's fees under § 1988); Nat'l Telecomm. Advisors, Inc. v. City of Chicopee, 16 F.
Supp. 2d 117, 122 (D. Mass. 1998) (Ponsor, J.) (denying § 1983 claims for damages and
attorney's fees under § 1988); Cellco Partnership v. Town Plan & Zoning Comm'n, 3 F.
Supp. 2d 178, 186 (D. Conn. 1998) (Goettel, J.) (granting damages under § 1983 without
analysis); Smart SMR of New York, Inc. v. Zoning Comm'n, 995 F. Supp. 52, 61 (D. Conn.
1998) (Goettel, J.) [hereinafter Smart SMR 1] (holding that the TCA does not preclude §
1983 claims); Sprint Spectrum L.P. v. Town of Easton, 982 F. Supp. 47, 53 (D. Mass. 1997)
(Tauro, C.J.) (holding that the TCA does not preclude § 1983 claims).

20 Compare National Telecomm. Advisors, Inc., 16 F. Supp. 2d at 122-23 (finding

preclusion without discussing Sprint Spectrum L.P.), with Cellco Partnership, 3 F. Supp. 2d
at 186 (finding no preclusion, relying on Smart SMR I); Smart SMR 1, 995 F. Supp at 61
(finding no preclusion, relying on Sprint Spectrum L.P.), and Sprint Spectrum L.P., 982 F.

Supp. at 53 (finding no preclusion).
121 See Smart SMR of New York, Inc. v. Zoning Comm'n, 9 F. Supp. 2d 143, 154 (D.

Conn. 1998) (Goettel, J.) [hereinafter Smart SMR Il] (awarding Smart SMR $9,411.93 in
attorney's fees and costs); APT Minneapolis, Inc., 1998 WL at *8 (granting APT's request
for attorney's fees and costs under § 1988).

122 982 F. Supp. 47 (D. Mass. 1997).

123 Sprint Spectrum L.P., 982 F. Supp. at 49,

124 Id. at 51.
125 Id. (referring to § 332(c)(7)(B)(i)(I)).

[Vol. 81:735



SECTION 1983's "AND LAWS" CLAUSE

After finding a violation of the TCA, Chief Judge Tauro turned to whether
Sprint's case could be brought under § 1983, which would lay the basis for an
award of attorney's fees and costs. After outlining the Supreme Court's "and
laws" jurisprudence, the court held in just three brief and conclusory sentences,
with little analysis, that the § 1983 action was available. The court stated: (1)
that § 332(c)(7) neither implicitly nor explicitly precludes a § 1983 action, 26

(2) that § 332(c)(7) does not contain a comprehensive enforcement mechanism
displacing § 1983,127 (3) that the TCA creates substantive rights,' 28 and (4) that
"enforcement of Plaintiff's rights under the TCA through a § 1983 action does
not 'strain judicial competence'. .. .,,9 The court thus granted summary
judgment for Sprint and issued an injunction.130 Chief Judge Tauro's § 1983
holding opened the door to § 1988 attorney fee awards, unless special
circumstances would render such an award unjust.

The next case, Smart SMR of New York, Inc. v. Zoning Commission,13 1

("Smart SMR ") revolved around the plaintiff's attempt to place a cellular
phone antenna on an existing 110 foot tall lattice tower currently serving as a
windmill. 132 Nextel-the name under which the plaintiff was doing business-
entered into a lease agreement with the tower's owners to modify the tower
appropriately. 3 3 On April 18, 1997, Nextel applied to the Zoning Commission
of the Town of Stratford ("Commission") for a special permit to begin
construction. 134 The Commission held a hearing on May 20, 1997, and denied

126 Id. at 53 ("The TCA does not implicitly or explicitly foreclose § 1983 suits.").
127 Id. ("More particularly, the TCA does not provide a comprehensive enforcement

scheme intended to supplant a § 1983 remedy.").
128 Although all courts agree that the TCA creates enforceable rights, the court's analysis

of the issue in this case is less than satisfying. The only support the court relied upon for its
holding that the TCA creates a right is the provision in the TCA that allows victims of
violations of the TCA to seek relief in court. Id. ("In addition, the TCA creates substantive
rights by providing that '[any person adversely affected by any final action ... by a...
local government or any instrumentality thereof ... may ... commence action in any court
of competent jurisdiction."') This provision, creating a court action, is irrelevant as to
whether any particular provision of the TCA is definite enough to create an enforceable
right under the Supreme Court's "and laws" jurisprudence. Further, Chief Judge Tauro did
not comment on whether the fact that the TCA itself so clearly provides for a judicial
remedy has any bearing on whether the TCA's own remedial scheme displaces the "and
laws" remedy. The opinion merely states, without analyzing the provisions of the TCA, that
the TCA does not contain a comprehensive remedial scheme.

29 Id. at 53 (citing Blessing v. Freestone, 520 U.S. 329, 341 (1997). "Given the
foregoing, as well as the fact that enforcement of Plaintiff's rights under the TCA through a
§ 1983 action does not 'strain judicial competence,' a § 1983 remedy is available in this
instance." Id. (footnote and citations omitted).

130 Id.
131 Smart SMR of N.Y., Inc. v. Zoning Comm'n, 995 F. Supp. 52 (D. Conn. 1998).
132 Smart SMR 1, 995 F. Supp. at 55.
133 See id.
134 Id.
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the permit three weeks later, on June 12. Like the plaintiff in the Sprint
Spectrum L.P. case, Nextel sought relief from the Commission's decision
under both § 332(c)(7) and § 1983.135 After granting summary judgment to
Nextel on four of its five claims under § 332(c)(7),136 the court addressed the §
1983 claim. The court reviewed the § 1983 "and laws" precedent and
concluded: "Because we agree with the court's reasoning in [Sprint Spectrum
L.P. 137], we find that a section 1983 claim is available to Nextel.' 138 Not
surprisingly, the court granted summary judgment on Nextel's § 1983 claim, 39

vacated the zoning commission's permit denial, and ordered the Commission
to grant Nextel's permit. 40

After prevailing on summary judgment in Smart SMR I, Nextel moved for
attorney's fees and costs under § 1988.141 Although the court devoted most of
its attention in Smart SMR H to determining the reasonableness and amount of
fees and costs, 142 it also discussed Nextel's eligibility for fees. 143 The town
asserted two bases for denying fees: (1) The award should be denied because
of "special circumstances," namely, that granting fees would discourage
zoning commissions from exercising their normal zoning authority in wireless
facility siting issues, virtually compelling them to grant all permit requests;
and (2) Awarding fees would penalize municipalities in a way that Congress
did not intend.144 The court rejected both arguments.

The court found no authority to support the town's "special circumstances"
argument ("the chilling theory"). 145 The court found that the chilling theory
was based on the false premise that providers would prevail in all such
actions. 146 The court concluded that awards of attorneys' fees could encourage
compliance with the TCA: "Contrary to defendant's conclusions, we find that
the threat of attorneys' fees could influence zoning authorities to ensure that
their decisions comply with the Telecommunications Act's requirements."'147

As to the town's second argument against fees, the court could find no support

135 See id.
136 See id. at 56-60 (granting summary judgment to plaintiff on two claims under §

332(c)(7)(B)(iii), one claim under 332(c)(7)(B)(i)(II), and one claim under 332(c)(7)(B)(iv)
and granting summary judgment to defendant on one claim under 332(c)(7)(B)(iv)).

137 Sprint Spectrum L.P. v. Town of Easton, 982 F. Supp. 47 (D. Mass. 1997).
"I Id. at 61.
139 See id.
140 See id. at 62 (requiring that a permit be granted under such terms and conditions as

might reasonably be prescribed).
141 See Smart SMR of N.Y., Inc. v. Zoning Comm'n, 9 F. Supp. 2d 143, 147 (D. Conn.

1998) [hereinafter Smart SMR II].
142 See id. at 147-53.
143 See id. at 147-48.
144 Id. at 148.

145 Id.

146 Id.

147 Id.
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in the TCA's legislative history, and it concluded that even without
mentioning attorney's fees, the legislative history supported the contrary
conclusion: "Rather, one of the Telecommunications Act's purposes is to
provide a vehicle for wireless service providers to sue local zoning authorities
based on any adverse decisions that fail to comply with the provisions of
section 332(c)(7)."' 48 The court awarded Nextel $9,411.93 of its $40,444.52
application for attorneys' fees. 149

That same year, the same court decided Cellco Partnership v. Town Plan &
Zoning Commission150 ("Cellco"). In Cellco, plaintiff Cellco Partnership
attempted to fill cellular coverage gaps in the Unionville section of
Farmington, Connecticut, by using a church steeple. In the 1950s, the First
Church of Christ of Farmington, Inc. ("Church") had removed its
approximately one hundred foot tall steeple because of safety concerns.' 5'

Cellco entered into a lease with the Church that contemplated rebuilding the
steeple as a camouflaged 135 foot tall antenna.' 52 On June 20, 1997, Cellco
submitted the necessary application to the Planning and Zoning Commission
("Zoning Commission"). 53 The Zoning Commission held a public hearing in
July and denied the application in September, 54 on the basis that "the height
and scale of the proposed steeple would not be in character with the
neighborhood."'' 55 Cellco promptly sought relief under both § 332(c)(7) and §
1983.156 The court resolved the § 1983 claim in two short paragraphs, after
finding against the Zoning Commission on the § 332(c)(7) claims.' 57 The

148 Id.

149 See id. at 147, 154. The court disallowed the majority of the fees Nextel requested on

various grounds, including failure to establish the prevailing hourly rates for the attorneys
and paralegals who worked on the case, failure to establish the necessity of many of the
hours spent-the court found, e.g., that the lawyers spent excessive time preparing the
complaint and that they even put in 1.5 hour for research on default judgments only three
weeks after filing the complaint when there was no indication that the defendant would
default-and failure to document adequately the hours worked-the court applied a thirty
percent across-the-board reduction for the vagueness of the records submitted. There is no
indication that the reduction was influenced by the TCA's effect on local governments or
any other concerns related particularly to the TCA. See id. at 152-153.

110 3 F. Supp. 2d 178 (D. Conn. 1998).
151 See id. at 181.
152 See id.

153 See id.

114 See id.
155 id. at 182.

156 See id.

' Id. at 182, 187. The court found that the Zoning Commission's stated reasons failed
the substantial evidence test required by § 332(c)(7)(B)(iii). See id. at 182, 184. The court
ruled against Cellco's other allegations that the Commission's decision (1) violated §
332(c)(7)(B)(i)(II) because it had the effect of prohibiting wireless services and (2) violated
332(c)(7)(B)(i)(I) because it unreasonably discriminated against this provider compared to
other wireless providers. See id. at 184-87.
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court stated, based on Smart SMR ,1'58 that § 332(c)(7) does not preclude
claims under § 1983 and it cited Sprint Spectrum L.P.159 as an example. 160

Rather than remand the case to the Zoning Commission, the court vacated the
permit denial and ordered the Zoning Commission to issue a permit to Cellco
within twenty days. 161

In all three of these cases, the courts found that § 332(c)(7) creates a federal
right that is enforceable in § 1983 actions. Section 1988 attorney's fees awards
are then treated as virtually automatic. In our view, this line of cases, starting
with Sprint Spectrum L.P., insufficiently examines the TCA under the Supreme
Court's "and laws" jurisprudence and disregards the possibility that courts
have discretion to deny or limit attorney's fees under § 1988.

One court has recognized these shortcomings and has carefully examined
the difficult issues raised by § 1983 claims to enforce § 332(c)(7). In National
Telecommunication Advisors, Inc. v. City of Chicopee,162 the court looked
carefully at whether successful plaintiffs should recover attorney's fees and
costs pursuant to § 1988 in a § 1983 claim brought to enforce § 332(c)(7). 163

In February, 1996, National Telecommunication Advisors, Inc. ("NTA")
applied to the Board of Aldermen for the City of Chicopee, Massachusetts
("Board") for a zoning variance to construct a cellular antenna on an industrial
site. 64 The Board's zoning committee recommended that the application be
denied.165  Over a year later, on October 7, 1997, after several further
meetings, the full Board denied the request-by a vote of six to four. 166 The
Board memorialized the meeting in a handwritten note indicating that it
wished to save the site for a "true industrial use."' 167

NTA promptly brought an action in the United States District Court for the
District of Massachusetts under both § 332(c)(7)168 and § 1983, seeking an
injunction and a writ of mandamus compelling the issuance of a permit for the
building site, compensatory and punitive damages, and attorney's fees and

158 Smart SMR of N.Y., Inc. v. Zoning Comm'n, 995 F. Supp. 52 (D. Conn. 1998).

'59 Sprint Spectrum L.P. v. Town of Easton, 982 F. Supp. 47 (D. Mass 1997).
160 See id. at 186.
161 See id. at 187 (determining that remand was not appropriate and would only cause

further delay).
162 16 F. Supp. 2d 117 (D. Mass. 1998) [hereinafter NTA] (discussing the qualifications

for an award of attorney's fees).
163 See id. at 119-23.

'6 See id. at 117-18.
165 See id. at 118.
166 See id. at 118-19.

167 Id. at 119.
16 See id. at 118 (stating that NTA claimed that the Board's decision violated §

332(c)(7) because it was not supported by substantial evidence contained in a written
record, see § 332(c)(7)(B)(iii), and it had the effect of prohibiting the provision of wireless
services, see § 332(c)(7)(B)(i)(1).
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CoStS. 169 The court scheduled the case for an expedited hearing7 ° on October
27, 1997, but the parties settled the § 332(c)(7) claims before the hearing. 171

The only remaining issue was NTA's claim for attorney's fees and costs under
§ 1988, on which NTA then moved for summary judgment. This court
analyzed the § 1983 claim in detail, noting that, under Maine v. Thiboutot, 72 §

1983 is an available remedy for federal statutory violations. 73 However, the
court said plaintiffs must show, under Blessing v. Freestone:174 (1) that the
statute creates a substantial federal right and (2) that Congress did not create a
comprehensive enforcement mechanism within the statute, which would
indicate congressional intent to preclude § 1983 enforcement. 75

The NTA court applied Blessing's three-part version of the two-part test first
set forth in Golden State Transit Corp. v. City of Los Angeles 176 and concluded
that the TCA creates rights sufficiently definite to be enforceable in a § 1983
"and laws" action. Under this version of the test, the "and laws" plaintiffs
must prove that the statute: (1) binds the government rather than simply
expresses a congressional preference; (2) protects an interest which is not "too
vague and amorphous" and thus "beyond the competence of the judiciary to
enforce;" and (3) was intended to benefit the plaintiff. 177 On the first factor,
the court held that the TCA's specific provisions, requiring local zoning
commissions to make written findings supported by substantial evidence in a
written record, 78 were so clearly intended to bind state and local governments
that "[n]o interpretation of the statute could colorably suggest that this
language merely expressed a 'Congressional [sic] preference.""1 79 The court
found the second Golden State factor was satisfied because the statute itself
provides for judicial review,1 80 and its legislative history indicates that local

169 See NTA, 16 F. Supp. 2d at 118.
170 See 47 U.S.C. § 332(c)(7)(B)(v) (Supp. 1998) ("The court shall hear and decide such

action on an expedited basis.").
171 See NTA, 16 F. Supp. 2d at 118.
172 448 U.S. 1 (1980).
171 See NTA, 16 F. Supp. 2d at 119 (citing the holding in Thiboutot, 448 U.S. at 6, for the

proposition that "in some circumstances, § 1983 is available to enforce violations of federal
statutes and that § 1983 remedies are not limited to statutes enacted pursuant to the civil
rights or equal protection provisions of the Constitution").

174 520 U.S. 329, 348 (1997).
175 See NTA, 16 F. Supp. 2d at 119 (stating that a plaintiff must assert a federal right

violation and show no congressional intent to create a comprehensive enforcement
mechanism that precludes § 1983 remedies); see also id. (outlining the three factors courts
should consider when deciding whether a statute provides for a federal right).

176 493 U.S. 103, 106 (1989) (setting forth the two-part test).
177 See NTA, 16 F. Supp. 2d at 120 (citing Golden State, 493 U.S. at 106 for the three-

part test that plaintiffs must meet to receive relief under § 1983).
171 See 47 U.S.C. § 332(c)(7)(B)(iii) (Supp. IV 1998).

179 NTA, 16 F. Supp. 2d at 120.
80 See 47 U.S.C. § 332(c)(7)(B)(v).
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zoning commission decisions should be measured by "the traditional
[substantial evidence on a written record] standard used for judicial review of
agency actions."1 81 The third factor of the Golden State test was met because
NTA was "precisely the sort of plaintiff the TCA was intended to benefit.' 82

Because the TCA met all three factors of the Golden State test, the court
concluded that the TCA did indeed create federal rights cognizable under §
1983.183

The court then turned to a careful examination of whether the TCA's
enforcement provisions indicate that Congress did not intend to allow § 1983
"and laws" claims to enforce the TCA. The NTA court noted that Congress
can preclude § 1983 enforcement either explicitly in the statute or implicitly,
by creating a comprehensive enforcement mechanism within the statute which
is incompatible with § 1983 enforcement.8 4 To determine whether the TCA
created a comprehensive enforcement mechanism that precluded § 1983
enforcement, the court contrasted two cases in which the Supreme Court had
found preclusion, Sea Clammers185 and Smith v. Robinson, 186 with Blessing v.
Freestone,187 in which it had not. Based upon this examination, as well as on
other First Circuit precedent, 88 the NTA court made four specific findings.
First, the court concluded that the absence of fee-shifting provisions in such a
clear and detailed remedial provision indicates Congressional intent not to
shift fees. 189 Second, the existence of a specific provision regarding judicial
review is analogous to the statutory procedures at issue in Sea Clammers and
in Smith, and it should be interpreted similarly to preclude an "and laws"
action under § 1983.190 Third, the TCA's judicial review provision is similar

181 H.R. CONF. REP. No. 104-458, at 208 (1995), reprinted in 1996 U.S.C.C.A.N. 124,

223; see NTA, 16 F. Supp. 2d at 120.
812 See NTA, 16 F. Supp. 2d at 120-21.

183 See id. at 121.
184 See id. (citing Blessing v. Freestone, 520 U.S. 329, 341 (1997)).

115 Middlesex County Sewerage Auth. v. Nat'l Sea Clammers Ass'n, 453 U.S. I, I1
(1981) (holding that §1983 does not create a private right of action under the FWPCA or the
MPRSA).

186 468 U.S. 992, 1012 (1984) (concluding that petitioners would not be entitled to
attorney's fees even if they had made additional constitutional claims that could be brought
under § 1983).

187 520 U.S. 329 (1997).
'88 See Mattoon v. City of Pittsfield, 980 F.2d 1, 5-6 (Ist Cir. 1992) (holding that the

remedies under the Safe Drinking Water Act preclude § 1983 claims); Garcia v. Cecos Int'l,
Inc., 761 F.2d 76, 78 (Ist Cir.1985) (holding that the remedies under the Resource
Conservation and Recovery Act of 1976 preclude § 1983 claims).

89 See NTA, 16 F. Supp. 2d at 122 ("Given this carefully drafted provision, and the
absence of any indicia of contrary congressional intent, it is manifest that Congress provided
precisely the remedies that it considered appropriate when drafting the TCA.").

I" See id. (noting the strong resemblance that the case under consideration bears to Smith

and Sea Clamnmers).

[Vol. 81:735



SECTION 1983's "AND LAWS" CLAUSE

to two provisions (of another statute) that the Court of Appeals for the First
Circuit had held to preclude § 1983 "and laws" actions.19' Fourth, the court
found that allowing an "and laws" action in this situation "trivializes [§ 1983]
and is inconsistent with its intent" because, in this context, § 1983 added
nothing to the plaintiffs cause of action but rather functioned only to allow a
fee award. 192 The court seemed to say that the "and laws" action should not
be allowed just to add fees, because it is apparent in such situations that
Congress has provided a sufficient and complete remedy elsewhere. The court
thus denied NTA's motion for attorney's fees and costs without examining
whether § 1988 provided independent reasons for denying fees.

The NTA case on one side, and the Smart SMR 1193 and Sprint Spectrum
L.P. 194 cases on the other, exemplify the division among the courts over
allowing § 1983 "and laws" claims to enforce the TCA's provisions
regarding zoning for cellular facilities. Building on this foundation,
subsequent case law reveals that most courts have followed the reasoning in
NTA. 195 However, substantial uncertainty remains concerning the ultimate
resolution of these issues.196

B. Attorney's Fees

Because § 1988 allows the award of attorney's fees to virtually all
prevailing § 1983 plaintiffs, one might question the wisdom of presuming
generally that the "and laws" remedy is available and the wisdom of specific
judicial holdings that the "and laws" remedy is available to victims of
violations of the TCA's cellular siting provisions. Without specific evidence
that Congress intended to allow attorney's fees to victorious communications
providers in TCA enforcement actions, courts in the United States ordinarily
would not make such awards. Even if Congress meant to allow for the entire
range of judicial remedies by permitting victims of TCA violations to

"I9 See id. (comparing § 332(c)(7)(B)(v) with similar provisions held to preclude § 1983
enforcement in the Safe Drinking Water Act at issue in Mattoon, 980 F.2d at 78 and the
Resource Conservation and Recovery Act at issue in Garcia, 761 F.2d at 5-6).

192 Id. 122-23.
193 Smart SMR of N.Y., Inc. v. Zoning Comm'n, 995 F. Supp. 52 (D. Conn. 1998).
194 Sprint Spectrum L.P. v. Town of Easton, 982 F. Supp. 47 (D. Mass 1997).
195 See Omnipoint Communications Enters. v. Charlestown Township, No. CIV.A.98-

CV-6563, 2000 WL 128703, at *4 (citing numerous cases following the reasoning in NTA).
196 Because the appeal in AT&T Wireless PCS, Inc. v. City of Atlanta was dismissed, it

remains to be seen whether the Eleventh Circuit panel's reasoning will ultimately be
accepted. See supra notes 112-118 and accompanying text (discussing AT&T Wireless
PCS, Inc. v. City of Atlanta, 210 F.3d 1322 (11th Cir. 2000), vacated for lack of
jurisdiction, 223 F.3d 1324 (11 th Cir. 2000), reinstated, 250 F.3d 1307 (11 th Cir. 2001),
vacated and reh'g en banc granted, No. 00-15885, 2001 WL 901250 (11 th Cir. Aug. 10,
2001), and appeal dismissed per stipulation, No. 00-15885, 2001 WL 1049229 (11 th Cir.

Sept. 13, 2001).
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"commence an action in any court of competent jurisdiction," 197 attorney's fees
are not within the usual panoply of American. judicial remedies, absent
specific statutory authorization. 198

Historically, American courts have followed the rule that each litigant bear
its own fees and costs, the so-called "American rule."' 199 In Alyeska Pipeline
Service Co. v. Wilderness Society,200 the Supreme Court held that federal
courts could not award attorney's fees without congressional authorization. 20

The Court expressed disapproval of a wide range of attorney's fees awards,
including awards in civil rights cases.20 2 Congress responded by enacting §
1988, granting courts discretion to award fees and costs to the prevailing
party-except for the United States-in any suit to enforce certain named
statutes, including § 1983.203 In subsequent cases, courts have held that
virtually all § 1983 plaintiffs are entitled to attorney's fees, including
plaintiffs bringing "and laws" claims. 2

0
4

By enacting § 1988, Congress recognized both that many of the civil rights
laws passed since 1866 rely entirely on private enforcement and that the
enforcing citizen often cannot afford to hire a lawyer. 20 5 The Congress that
passed the Civil Rights Attorney's Fees Award Act of 1976 expressed concern

197 47 U.S.C. § 332(c)(7)(B)(v) (Supp. IV 1998).

'98 See Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U.S. 240, 247 (1975)

(stating the American rule that "the prevailing litigant is ordinarily not entitled to collect a
reasonable attorneys' fee from the loser"); S. REP. No. 94-1011, at 4, 6 (1976), reprinted in
1976 U.S.C.C.A.N. 5908, 5911, 5913 (citing the relevant legislative history of § 1988 for
the proposition that § 1988 "creates no startling new remedy" but rather simply meets the
requirements for previously developed remedies).

"' See Alyeska Pipeline Serv. Co., 421 U.S. 240 at 247; Arcambel v. Wiseman, 3 U.S. (3
Dall.) 306, 306 (1796) (disallowing counsel's fees as part of the damages awarded).

200 421 U.S. 240 (1975).

201 See id. at 263-64 (noting that courts would have difficulty granting attorney's fees in

connection with violations of important, as opposed to unimportant, statutes, without
legislative guidance).

202 See id. at 270, n.46 (citing lower court rulings that the Court believed erroneous).
203 See 42 U.S.C. § 1988(b) (Supp. IV 1998). Section 1988(b) currently provides:

(b) Attorney's fees
In any action or proceeding to enforce a provision of sections 1981, 1981a, 1982, 1983,
1985, and 1986 of this title, title IX of Public Law 92-318 [20 U.S.C. 1681 et seq.], the
Religious Freedom Restoration Act of 1993 [42 U.S.C. 2000bb et seq.], title VI of the
Civil Rights Act of 1964 [42 U.S.C. 2000d et seq.], or section 13981 of this title,, [sic]
the court, in its discretion, may allow the prevailing party, other than the United States,
a reasonable attorney's fee as part of the costs, except that in any action brought against
a judicial officer for an act or omission taken in such officer's judicial capacity such
officer shall not be held liable for any costs, including attorney's fees, unless such
action was clearly in excess of such officer's jurisdiction.

42 U.S.C. § 1988(b) (first, second, and third brackets in original).
204 See Maine v. Thiboutot, 448 U.S. 1 (1980) (following a plain language interpretation

of § 1988 to find the prevailing plaintiffs eligible for attorney's fees).
205 See S. REP. No. 94-1011, at 2 (1976), reprinted in 1976 U.S.C.C.A.N. 5908, 5910.
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