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, storage should comfortably fit within
the fixation definition.

More interesting questions arise
when the user/author does not in-
tend to keep a copy of the communi-
cation. The user may compose a note
or message on the screen without sav-
ing to the disk, so storage is only in
RAM and then either sent directly to
the receiving network or to a tempo-
rary disk holding area—a mail spool
—for transmission.?”® After transmis-
sion, the data in both RAM and the
mail spool is overwritten by other out-
going and incoming communications.

MAI Systems Corp. v. Peak Computer,
Inc.® suggests that even with no disk,
tape, or paper record of the message,
the author of the communication will
not be barred from a claim of copy-
right. In MAI the court held that a
“copy” for purposes of the Copyright
Act is made when a computer pro-
gram is transferred from a perma-
nent storage device to RAM.* Despite
its volatile nature, the court held that
the representation of the program in
RAM met statutory fixation require-
ments, at least in part, because Peak
was able to load MAI’s software and
use it to diagnose a system problem.?
The holding seems broad enough to
stand for the proposition that e-mail,
bulletin board postings and perhaps
even on-line “chat” messages that re-
side solely in RAM or temporarily in a
mail spool may be considered fixed
for purposes of the Copyright Act.”

MAI’s practical impact may be min-
imal. In most instances, the sender
keeps a copy on disk. Moreover, the
recipient system usually stores e-mail
type communications on disk for
more than a transitory period while
waiting for the addressee to open it.
Because this storage is a direct result
of the sender’s action in transmitting
the data, it may meet the fixation re-
quirement even without reliance on
MAI’s somewhat expansive definition
of “copy.™®

Works of Authorship

Most data stored in digital form
should meet the “work of authorship”
requirement under the Copyright
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Act. The act divides works of author-
ship into eight statutory subject mat-
ter categories, with the exclusive
rights afforded a particular work de-
pendent on its characterization.?
Most textual data—e-mail, bulletin
board postings, electronic journals,
and on-line databases—should fit eas-
ily within the expansive statutory defi-
nition of “literary work,”™? and, in
fact, the act’s legislative history ex-
pressly notes that “literary works” in-
cludes databases.?® Caselaw has fol-
lowed this interpretation.*

More difficult questions of catego-
rization arise with mixed-media
works—those that combine data
falling into more than one statutory
category. For example, multimedia
works often include both text (“liter-
ary work”) and audio and video (“au-
diovisual work”). Whether such mixed
works are protected by copyright is un-
clear. If they are protected, under
what subject matter heading(s) is also
unclear. Because the statutory lan-
guage speaks by way of example rather
than limitation,” and the legislative
history indicates an intent to accom-
modate new developments,® mixed-
media works seem likely to be consid-
ered statutory subject matter with or
without legislation expressly providing
for their copyright eligibil-ity.%’

In summary, most data stored in
digital form are likely to meet the
statutory requirements for copyright,
although some issues remain, includ-
ing the extent of protection for tran-
sitory data stored only in volatile
RAM and the treatment of mixed
media works. Additionally, the scope
of protection for on-line fact-based
databases is likely to be quite limited
in the wake of Feist.

The Copyright Model:
Does it make Sense for
Digital Data?

hat copyright is likely to in-
here in digital data is only a
first step in the analysis. The
availability of copyright or its lack
must be evaluated to determine
whether the grant or exclusion and

concomitant rights® and remedies
meet the reasonable expectations of
both users and providers of the
data.®® Analysis suggests that while the
copyright model remains viable in
the digital world, certain changes or
clarifications may be helpful to allow
providers and users better to under-
stand the scope of protection for on-
line fact-based databases, as well as
under what circumstances the copy-
right law will preempt the terms of
user-provider contracts.

Electronic Mail

Under copyright law, e-mail is likely
to be compared to a letter. Generally,
the sender considers the message pri-
vate, intended only for its addressee
and others copied on it. The sender
does not expect the addressee to
copy and distribute the message to
others. Receivers of e-mail, in turn,
expect to reply by forwarding the
original e-mail back to the sender
(copying other recipients of the origi-
nal communication) with their com-
ments appended or interspersed with
the original text. Addressees may also
want to download the e-mail to disk
permanent storage and/or print out
a hard copy record. Conventional
copyright theory should protect the
expectations of both the sender and
recipient.

Letters meeting the statutory re-
quirements are entitled to copyright
protection, with the author retaining
ownership of the copyright and the
recipient obtaining ownership of the
tangible physical property.*® The re-
cipient may keep the letter, destroy it,
transfer its possession to another, or,
in certain circumstances, permit its
limited inspection by others.*! The
author retains exclusive rights, in-
cluding the rights to permit or pre-
vent the copying and preparation of
derivative works of the letter.*?

The conduct of the e-mail recipi-
ent in forwarding the note back to
the sender, and in downloading
and/or printing it would seem to vio-
late the copyright owner’s exclusive
right to reproduce the copyrighted
work."” The act of adding or inter-
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spersing comments in reply would
seem to violate the copyright owner’s
exclusive right to prepare derivative
works based upon the copyrighted
work.* However, this conduct may be
governed under either the doctrine
of implied license or fair use.

Although the Copyright Act gener-
ally mandates a written agreement to
transfer ownership of copyright or to
grant an exclusive license, the same
requirement does not apply to
nonexclusive licenses.** A nonexclu-
sive license may be granted orally or
implied from conduct. A license may
be implied because the sender of e-
mail knows that a reply from the ad-
dressee is likely to be forthcoming
and is likely to be sent to all of the
original parties and that the ad-
dressee is likely to store the original
e-mail and/or print it out for his
records. In transmitting the e-mail,
the sender grants an implied license
to the addressee to reply by attaching
the reply to the original communica-
tion and including comments within
it* and to download and print it for
personal use.”

A more conventional line of de-
fense to insulate the actions of the ad-
dressee in reply is set forth in section
107 of the Copyright Act—the fair use
defense. Fair use is an equitable doc-
trine that avoids rigid application of
the copyright laws when such applica-
tion would stifle the very creativity
that the copyright laws are designed
to foster.”® Section 107 sets forth four
nonexclusive factors to be considered
in a fair use inquiry: (1) the purpose
and character of the use, including
whether such use is of a commercial
nature or is for nonprofit educational
purposes; (2) the nature of the copy-
righted work; (3) the amount and
substantiality of the portion used in
relation to the copyrighted work as a
whole; and (4) the effect of the use
upon the potential market for or
value of the copyrighted work. Recent
court decisions emphasize the necessi-
ty of weighing all four factors in light
of the statutory purpose.” In the case
of e-mail, the note is likely to be a cre-
ative work and addressees engage in
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wholesale copying of it in reply. Still,
however, because replying and down-
loading and/or printing the note is
non-commercial in nature and within
the expectations of the copyright
owner in this medium,? such conduct
should be excused by fair use.

What then, would constitute in-
fringement of an author’s copyright
on his e-mail? Forwarding the docu-
ment widely to users un-named on
the original mail and/or printing it
out and circulating copies would
seem to be an infringement. Today,
such conduct, while perhaps not ex-
plicitly termed “copyright infringe-
ment,” would be regarded as a
breach of manners on the Internet.”!

Bulletin Board Postings

Copyright protection for e-mail fits
with the expectations of both the
providers and users of the data re-
garding permitted and prohibited ac-
tions. Electronic bulletin board post-
ings, however, are different in kind
from e-mail; one posting to a bulletin
board (the poster) expects a wide au-
dience for his message, i.¢., all who
have subscribed to the particular
topic. Electronic bulletin boards are
characterized by continual comment
on a particular topic with later post-
ings building on and often incorpo-
rating the thoughts (and text) of ear-
lier ones. The process is somewhat
akin to an author sending a manu-
script for review to a number of peo-
ple with each returning commenis
and suggestions. In the electronic
context, however, the exchange of
commentary is often conducted on
general topics of interest as well as
draft publications and each sub-
scriber is able to view the comments
of all other subscribers.

Thus, the poster expects the sub-
mission to be circulated among other
subscribers and for those other sub-
scribers to comment, perhaps incor-
porating the original in the com-
ment. The subscriber expects to
download or print out the posting for
ease in reading and sharing with
other non-subscribers interested in
the topic. Generally, copyright law in

its current form should protect most
of these expectations, and prohibit
conduct which may be outside the
boundary of acceptable “netiquette.”

Because the poster knows that the
posting will be circulated to others on
the subscription list, the poster has
authorized those copies.* The sub-
scriber’s act of forwarding the post-
ing to other subscribers while com-
menting on it, downloading, and
printing it for personal use should be
protected under an implied license
or fair use inquiry.”® Less clear is
whether a subscriber may re-transmit
documents in hard or soft copy form
to non-subscribers.

The implied license and fair use in-
quiries would be closer, and the trans-
mission more likely to survive chal-
Ienge, if there were no commercial
purpose involved, i.¢, no fee was asso-
ciated with the document and the
non-subscriber used it for comment,
criticism, or research.* Infringement
would probably be found if a sub-
scriber forwarded the document or
comments of another to a large num-
ber of non-subscribers; infringement
would almost certainly obtain if a sub-
scriber commercially exploited the
protected expression of another.
Today, such conduct, while not ex-
plicitly termed “copyright infringe-
ment,” would be regarded as a
breach of manners on the Internet.

In both the e-mail and bulletin
board context, interesting questions
arise when the original transmission
was not authorized—that is when the
e-mail sender or bulletin .board
poster does not have rights to the un-
derlying material transmitted. In
Playboy Enterprises, Inc. v. Frena (PEI) %
the court specifically rejected a fair
use defense and found that the oper-
ator of a subscription bulletin board
violated Playboy’s exclusive rights to
display and distribute its photos pub-
licly when the operator made Playboy
photos, uploaded by a subscriber,
available through its bulletin board.
This finding was made despite the de-
fendant operator’s lack of knowledge
of the infringement.”® Similar cases
are pending.”’
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This trend suggests that while copy-
l right)should protect the range of ex-
pected uses of most subscribers, the
move from the Internet research and
education model to the NII commer-
cial model may have a chilling effect
on the data available for access to NII
subscribers in the first instance. That
is, if the operator of a bulletin board
may be accountable for copyright in-
fringement because a subscriber up-
loads copyrighted material without
authorization from the copyright
owner, it may substantially limit the
data uploaded and disseminated to
others.

Some service providers are already
following this path. For example, the
America On-Line (AOL) terms of ser-
vice provide that anyone posting in-
formation in message board areas
consents to the placement of that ma-
terial in the public domain and the
placement of copyrighted material in
any public posting area without the
consent of the copyright owner vio-
lates the terms of service.’® While the
public domain is an extensive and im-
portant source of ideas,™ a great deal
of information is conveyed through
copyrighted works which, by the
terms of the license, will no longer be
accessible through AOL’s bulletin
board.

Someone should bear responsibili-
ty for the unauthorized uploading
and distribution of copyrighted mate-
rials. PEI would have been regarded
as an unremarkable, garden-variety
infringement case if the subscriber
had bought a copy of the magazine,
photocopied the photographs, and
distributed them. The same conduct
should be infringement when it oc-
curs in the electronic context. PETs
chilling effect on the willingness of
bulletin board operators to accept
data may be balanced by an increase
in creativity of authors who now know
that their copyright rights will be
meaningfully enforced, even in an
electronic context. Perhaps the cause
of action should be limited to one
against the actual wrongdoer, rather
than against the operator of the ser-
vice merely providing the facility and
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without knowledge of the infringe-
ment. It is questionable whether this
limited remedy would be sufficient
for the copyright owner, who prefers
recovery from the deep-pocket, the
bulletin board operator.

In formulating NII policy, Congress
should be more concerned about the
statutory “gate” that discourages up-
loading information to the system
than with the copyright protection,
once the data is available to sub-
scribers. Congress should consider
how best to assign liability for in-
fringement, striking the appropriate
balance between the exclusive rights
of the author and the public benefit.
Finally, the public must be educated
about permitted and prohibited activ-
ities, and Congress or industry should
consider establishing a clearing
house organization to reduce the
transaction costs of those seeking
copyright permission to make data
available electronically.®

Electronic Journals

‘The electronic journal presents
similar problems. In this context,
however, the publisher should be
aware of the copyright law and able
to obtain permission to distribute
copyrighted materials more easily
than the consumer subscriber to the
electronic bulletin board. Electronic
journals are analogous to such hard
copy publications as magazines and
books, and the copyright law applica-
ble in that context represents a rea-
sonable approximation of the expec-
tations of both providers and sub-
scribers. Many subscribers use an
electronic journal the same way as a
hard copy journal, expecting only to
be able to read the document and,
perhaps, to download it to disk
and/or print it out for ease in read-
ing. Doctrines of implied license and
fair use should shelter this activity as
they shelter e-mail and bulletin board
postings.*!

It is more difficult to determine
whether many users will edit and/or
forward an electronic journal to
other, non-subscribers. In the Inter-
net context, forwarding the informa-

tion without modification might be
approved under copyright law be-
cause the data available to Internet
subscribers is available free of charge
and all users on the Internet have ac-
cess to the same information through
the gopher and World Wide Web fa-
cilities.®* Thus, forwarding a journal
accessible on the Internet might not
constitute a copyright infringement
because all users can access it without
charge. The copyright owner should
be aware of this when placing docu-
ments on the network.

In a commercial context, the same
result is unlikely. Subscribers are pay-
ing customers of the publisher just as
are customers in bookstores. The
magazine publisher would neither ex-
pect nor approve of wholesale copy-
ing and distribution by customers
and nor would the publisher of the
electronic journal. Conventional
copyright law should protect both
publishers.%

Similar to other digital data, elec-
tronic journals may easily be copied,
manipulated, and transmitted to oth-
ers. The problem is more acute with
electronic journals because the un-
derlying works are likely to be of
higher value and subject to higher
risk of misappropriation than in the
e-mail and bulletin board context.
Thus, while the copyright law may
seem reasonably in accord with the
expectations of the journal publisher
and subscriber, if the publisher is un-
able to detect unauthorized copying,
the publisher may be unwilling to dis-
tribute the journal in soft copy
form.®

The problem is compounded by
hypertext capabilities, which allow
subscribers to take pieces of the jour-
nal and incorporate them into their
own documents.

In an attempt to encourage elec-
tronic publishing, solutions have
been proposed.®® These solutions
move away from the traditional copy-
right focus on an exclusive rights sys-
tem in which the purchaser of a copy
is free to use it subject only to the
copyright owner’s exclusive rights, to
a contract law focus, in which a price
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is attached to each permitted use.*
For example, a user may extract parts
of a copyrighted work for use in a
document in return for payment of a
fee that is automatically assessed by
the software monitoring permitted
uses.5’

In a system like this, however, the
copyright concept of fair use is a nul-
lity. The publisher would find it diffi-
cult to monitor the subscriber’s end
use to determine whether it falls into
a traditional category sheltered by
the fair use doctrine.%® Thus, the
copyright owner receives a royalty,
even if the subscriber’s use of the in-
formation would be permitted with-
out fee under the Copyright Act’s fair
use provisions.

The question arises whether these
private contractual arrangements
should be enforced or preempted by
section 301 of the Copyright Act.
Generally, section 301 preempts state
law, which creates “legal or equitable
rights that are equivalent to any of
the exclusive rights within the gener-
al scope of copyright . . . in works of
authorship that are fixed in a tangi-
ble medium of expression and come
within the subject matter of copyright
as specified by sections 102 and 103. .
. .7 This doctrine applies in cases in
which the elements for a cause of ac-
tion are identical to those alleged in a
copyright infringement case.®® Ac-
tions for breach of contract are gen-
erally not preempted by the act.” In
this case, section 301 would not apply
because the conduct breaching the li-
cense agreement would be failure to
pay a royalty, a breach of promise that
is not an element that proves copy-
right infringement.

Even if statutory preemption does
not apply, state law enforcement of
the contract may still be preempted if
it “stands as an obstacle to the accom-
plishment of the full purposes and
objectives of Congress.””" Generally,
the grant of exclusive copyright rights
is viewed as a means to the objective
of advancing the public welfare by in-
creasing creative activity. Exclusive
rights are, however, a second-best so-
lution because even a statutory
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monopoly introduces market imper-
fections.” To adjust for those imper-
fections, the fair use provision of the
Copyright Act encourages others to
build freely on another’s work in cir-
cumstances when: (1) transaction
costs are such that it is unlikely that
the copyright owner and the copier
would be able to reach a licensing
agreement; and (2) the particular ac-
tivity in which the copier is engaging
is likely to redound to the public ben-
efit without unduly impacting the in-
centive of authors to create.” The
fair use provision strikes a balance be-
tween the rights of authors and the
public. A court might set aside a li-
censing scheme that frustrates the
overall statutory scheme of the Copy-
right Act by eliminating fair use.

In formulating its NII policy,
Congress should determine to what
extent publishers and subscribers
may contract around fair use. In de-
ciding the boundary between copy-
right and contract, Congress may
consider that because the publisher
bears no obligation to make its jour-
nal available in the first instance, it
should, within limits, be allowed to
condition that availability. Payments
to the publisher are as likely to reflect
the value of the ease of use and time-
liness of delivery inherent in an elec-
tronic medium as a charge for use of
the data itself. Usage merely serves as
a convenient metering device. The
traditional justification for fair use as
a means to overcome the transaction
costs of licensing when the copier’s
activity is likely to redound to the
public benefit is missing in the elec-
tronic context.” The impact on pub-
lishers’ incentives if such contracts
are preempted may be large. Failure
to provide some means for publishers
to appropriate a return on their in-
vestment is likely to discourage them
from making publications available in
an electronic forum. The issue may
not be whether protection should be
available, but rather its form.
Congress should proceed slowly, re-
serving final judgment until reliable
data on the extent of the problem are
generated.

On-Line Fact-Based Databases

The same copyright preenfption
problem arises with on-line fact-based
databases. The same considerations
regarding ease of copying, distribu-
tion, and manipulation of data that
are likely to lead journal publishers
to adapt approaches to monitor and
charge for a subscriber’s use apply.
However, the copyright protection af-
forded the two types of data differs.
Electronic journals are likely to be at-
forded the full scope of copyright
protection, while on-line fact-based
databases are protected by copyright,
if at all, as a compilation, a much
“thinner” scope of protection extend-
ing only to the selection, arrange-
ment, and ordering of the data.”
Thus, while both electronic journals
and on-line fact based databases are
likely to be products of significant ef-
fort (intellectual creativity in the for-
mer; labor in collecting, organizing,
and culling the data in the latter),
copyright provides less protection for
on-line fact-based databases.”® Pub-
lishers have little choice but to seek
other means to appropriate a return
on their investment than reliance on
exclusive copyright rights.”

One means is to control contractu-
ally the uses to which the subscriber
may put the data and to charge for
those uses in the same way that the
electronic journal publisher charges.
In subscriber contracts, electronic
database suppliers provide for the
private creation of copyright-type
rights and charge for uses that other-
wise might be privileged under copy-
right law.”® While the same preemp-
tion issue regarding fair use arises in
the on-line fact-based database con-
text as in the electronic journal con-
text, the additional question arises of
the extent to which private parties
may agree to endow data that are not
statutorily protected by copyright
with copyright-type rights.

It is unclear whether these con-
tracts would be subject to a section
301 preemption challenge.” Howev-
er, under either section 301 or a poli-
cy analysis, these contracts may have
difficulty surviving. The case for pre-
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emption is stronger here than with
"~ electronic journals because public in-
terest favors the free flow of factual
information. The mitigating factors
of the electronic journal context,
however, apply here, as well: the pub-
lisher is under no obligation to make
its database available and, within lim-
its, should be allowed to condition
that availability. In the database con-
text, the payments to the publisher
are particularly likely to reflect the
value of timely delivery as much as a
charge for use of the data itself. The
contracts, though not negotiated, are
likely to reflect the terms to which
the parties would have agreed, partic-
ularly if the database market is com-
petitive and the parties foresee a
long-term relationship. Preemption
should perhaps be limited to those
cases in which the bargaining process
has broken down and the database
supplier’s conduct may be character-

ized as fraudulent or overreaching.

Here, the expectations of providers
and users of the data may not be satis-
factorily addressed through copyright,
and untrammeled freedom of con-
tract would frustrate the copyright
scheme.? Congress might want to
consider whether, in this context,
some different property right would
be appropriate.*

Conclusion

hile NII has the potential

to place an unprecedented

amount of information at
the nation’s fingertips, its design, in-
cluding its legal arrangements, must
be thoughtfully plotted to maximize
both the quality and quantity of this
data. Congress must decide the ap-
propriate balance between the rights
of authors and the public. The Copy-
right Act presents a reasonable model

for striking that balance in most con-
texts. Focus should be directed to-
ward identifying where the copyright
model breaks down and how best to
fix it, rather than replacing that
model. Q4
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The Public Domain, 39 EmoRry L.J. 965
(1990).
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16Feist, 499 U.S. at 348. See also 17
U.S.C. § 103(a) (subject matter of copy-
right includes compilations), 103(b)
(copyright in compilation extends only
to material contributed by author of
such work as distinguished from preex-
isting material) and § 101 (“A ‘compila-
tion’ is a work formed by the collection
and assembling of preexisting materials
or of data that are selected, coordinat-
ed, or arranged in such a way that the
resulting work as a whole constitutes an
ori%inal work of authorship. . . .”).

"Walter & Sussman, supra note 4, at
4,

18499 U.S. 340 (1991) (Court ad-
dressed copyrightability of alphabetical
white pages telephone directory, hold-
ing that selection, coordination and ar-
rangement of data failed to meet origi-
nality standard described by Court as
constitutionally required.)

YThe database involved in the Feist
case was stored on a computer but this
fact did not play a part in the Court’s
decision.

2017 U.S.C. § 101 (1988 & Supp. IV
1993).

2.

2H.R. Rep. No. 1476, 94th Cong., 2d
Sess., reprinted in 1976 U.S.C.C.A.N.
5659, 5665 (“lulnder the bill it makes
no difference what the form, manner
or medium of fixation may be ...
whether embodied in a physical object
in . .. magnetic, or any other stable
form, and whether it is capable of per-
ception directly or by means of any ma-
chine or device ‘now known or later de-
veloped.””) [hereinafter HoOUSE
REPORT] .

28Spe, e.g., Williams Elecs., Inc. v. Artic
Int’l, Inc., 685 F.2d 870 (3d Cir. 1982);
Stern Elecs., Inc. v. Kaufman, 669 F.2d
852 (2d Cir. 1982) (cases holding that
video games sufficiently fixed in chips
embodying game instructions even
though player interaction determines
particular sequence of events).

#Random Access Memory, or RAM,
is generally the memory available to the
user for running applications. RAM
may be either volatile (its contents are
lost when the hardware is powered off)
or non-volatile (its contents are re-
tained when the hardware is powered
off). There seems to be a betier case
for fixation in the case of non-volatile
RAM, in which the data are more likely
to be retained for a non-transitory time
period.

®For example, users may “chat” with
each other in realtime by sending mes-
sages over the network. Generally, these
messages are stored in volatile RAM. If
the chat message or e-mail is stored in

the mail spool on the sender’s network,
this storage would seem to meet the fix-
ation requirement so long as it is of
more than transitory duration. The
harder cases arise when the storage in
the mail spool is fleeting or the data
moves immediately from the sender’s
RAM to the recipient’s network or
RAM.

26991 F.2d 511 (9th Cir. 1993), cert.
dismissed, 114 S. Ct. 671 (1994).

271d. at 518.

BId.

The case addressed not the ques-
tion of copyright eligibility for data in
RAM but whether or not the software
loaded into RAM from disk infringed
the copyright of the program stored on
disk. Under the Copyright Act, the con-
cepts of “fixation” and “copies” are re-
lated. Fixation is a threshold require-
ment for copyright protection and a
work is “fixed” when it is embodied in a
“copy.” Thus, if the software loaded in
RAM constituted a “copy” for infringe-
ment purposes, presumably it would
also be considered “fixed” for copyright
eligibility purposes. Under the court’s
reasoning, which noted Peak’s ability to
load the software into RAM and derive
useful work from it in problem diagno-
sis, the case for copyrightability may be
more persuasive with regard to e-mail
and bulletin board exchanges, which
are probably extensively edited and ma-
nipulated through a text editor, than
chat, which is composed and sent in
real-time.

17 U.S. C. § 101 (work “fixed” when
embodiment by or under authority of
author). It would seem then that non-
transitory storage in the recipient sys-
tem’s mail spool would satisfy the fixa-
tion requirement because such storage
is impliedly authorized by the sender.
Note also, however, that section 101
states that a work consisting of sounds,
images, or both, that is being transmit-
ted, is “fixed” for purposes of the Act if
a fixation is made simultaneously with
its transmission. If this requirement is
applied to e-mail type data, the ques-
tion would arise as to whether the fixa-
tion in the recipient mail spool occurs
simultaneously with the transmission
from the sender. It seems likely that if
the data is not stored for more than a
transitory time on the sending system
in RAM or in the sending system’s mail
spool and thus fixed, the storage in the
recipient system’s mail spool is likely to
occur at virtually the same time as the
sender’s transmission. Cf. National
Football League v. McBee & Bruno’s,
Inc., 792 F.2d 726, 732 (8th Cir. 1986).

3117 U.S.C. §§ 102(a) (1) - (8) (works
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