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REVIEW OF LAW & SOCIAL CHANGE

INTRODUCTION

Forty years ago, when Fred Vinson presided in Washington and Edward
Levi was an obscure academic at the University of Chicago, the Supreme
Court decided Young v. Ragen,1 one of those recurrent little cases packing an
enormous practical and theoretical wallop. Habeas corpus aficionados and
Dean Levi, who served as counsel for the petitioner, will recall that Jack
Young was convicted of burglary and larceny by an Illinois circuit court and
was sentenced to a term in prison.2 A year later, he filed a habeas corpus
petition in state court, alleging among other things that the guilty plea entered
against him in the trial court had been involuntary and thus invalid under the
fourteenth amendment.3 The state's attorney conceded that Young's allega-
tions were substantial and that he was entitled to a hearing.4 Yet the circuit
court dismissed summarily, ostensibly on the ground that habeas corpus was
not available in Illinois to test the validity of a criminal conviction on constitu-
tional grounds.5 Nor could Young raise his claim on writ of error or coram
nobis.6 To make matters worse, the Illinois appellate courts had no appellate
jurisdiction to review denials of habeas relief. In the end, it appeared that
there was no mechanism at all within the state court system by which Young,
or prisoners like him,7 could raise what might be meritorious federal
contentions.8

The occasion was momentous. Notwithstanding the Court's rejection of
Justice Black's "incorporation" theory several years earlier,9 most of the Jus-
tices then sitting were poised to effect improvements in state criminal
processes by forcing the states to conform to federal constitutional standards.
Already the Court had agreed to examine the "totality of facts"1 in each
instance to ensure that state procedures were "fundamentally fair."'" A few

1. 337 U.S. 235 (1948).
2. Id. at 237.
3. Levi's brief in the Supreme Court recited the allegations in the habeas petition below:

that Young and his wife had been arrested without a warrant, that they had been held "incom-
municado" for fifteen days, that they had been subjected to "abuse and torment," that Young's
request for counsel had been denied, and that he had stood mute before the trial court and had
not voluntarily agreed to the plea entered on his behalf. Brief for Petitioner at 3-4, Young, 337
U.S. 235 (1948).

4. Young, 337 U.S. at 237.
5. The circuit court explained only that Young's petition was "insufficient in law and sub-

stance." Id. at 237. The state Attorney General took that explanation to mean that, as a state
procedural matter, habeas corpus was not an appropriate remedy for Young's claim. Other
circuit court decisions in Illinois were consistent with that understanding. Id.

6. At any rate, the state Attorney General did not "suggest that either of the other two
Illinois post-trial remedies, writ of error or coram nobis, [was] appropriate." Id. at 238 (empha-
sis added).

7. Young's case was consolidated in the Supreme Court with several similar cases. Id. at
239.

8. Id. at 234.
9. Adamson v. California, 332 U.S. 46, 52-53 (1947).
10. E.g., Betts v. Brady, 316 U.S. 455, 461-62 (1942).
11. Lisenba v. California, 314 U.S. 219, 236 (1941).

Imaged with the Permission of N.Y.U. Review of Law and Social Change

[Vol. XVh:359



STATE POSTCONVICTION REMEDIES

years later, the Warren Court would demand that "fundamental" procedural
safeguards recognized in the Bill of Rights be respected in state as well as
federal prosecutions.12 Simultaneously, the Court was grooming the lower
federal courts to assume the primary burden for the enforcement of constitu-
tional rights in federal court. Well before the decision in Young, the Court
had established that district courts would issue the federal writ of habeas
corpus on behalf of state prisoners whose convictions were obtained in viola-
tion of federal law. 3 Five years after Young, in Brown v. Allen,14 the Court
would underscore the availability of the federal habeas courts to guarantee
compliance with federal standards."

By common account, both the Court's innovations in substantive consti-
tutional law and its development of federal habeas corpus to provide federal
enforcement machinery reflected dismay over the arbitrary, even brutal, han-
dling of criminal defendants by state authorities.1 6 At the same time, how-
ever, the Court was trying desperately to obtain the cooperation of the state
courts in the new federal order. A year earlier, the Court had read the
supremacy clause to require state court enforcement of a valid federal statute
despite its penal character.17 And, in a series of criminal cases from Illinois
culminating in Young, the Court had become increasingly distressed by state
procedural complexities that seemed invariably to thwart the consideration of
constitutional claims in state court.18 In case after case, prisoners attempted
to follow the procedural advice provided by the Illinois Supreme Court's most
recent rulings. But, in case after case, that court concluded that the wrong
writ had been chosen. In each instance, the United States Supreme Court
found such state procedural grounds of decision to be sufficient.19 Yet pa-
tience with common law formalisms was wearing thin. The Justices had re-
cently warned that the state courts' refusal to address federal constitutional

12. E.g., Mapp v. Ohio, 367 U.S. 643 (1961); Gideon v. Wainwright, 372 U.S. 335 (1963);
Malloy v. Hogan, 378 U.S. 1 (1964).

13. Eg., Moore v. Dempsey, 261 U.S. 86 (1923); Mooney v. Holohan, 294 U.S. 103
(1935).

14. 344 U.S. 443 (1953).
15. Compare Bator, Finality in Criminal Law and Federal Habeas Corpus for State Prison-

ers, 76 HARv. L. REv. 441 (1963)(contending that Brown extended the federal habeas jurisdic-
tion well beyond what it had been in the past) with Peller, In Defense of Federal Habeas Corpus
Relitigation, 16 HARV. C.R.-C.L. L. REv. 579 (1982) (arguing thatBrown only reaffirmed juris-
dictional power that had existed for some time).

16. E.g., Rochin v. California, 342 U.S. 165 (1952). Compare Developments in the Law-
Federal Habeas Corpus, 83 HARV. L. RE v. 1038, 1055-62 (1970) (explaining the expansion of
federal habeas as the product of the Court's desire to offer at least one opportunity to litigate
federal claims in a federal forum).

17. Testa v. Katt, 330 U.S. 386, 389 (1947). See infra text accompanying notes 133-35.
18. See Woods v. Nierstheimer, 328 U.S. 211 (1945); Marino v. Ragen, 332 U.S. 561

(1947); Loftus v. Illinois, 334 U.S. 804 (1947).
19. E.g., Carter v. Illinois, 329 U.S. 173, 179 (1946) (accepting that the writ of error was

inappropriate); Woods, 328 U.S. 216 (accepting the explanation that the petitioner had chosen
the wrong writ-habeas corpus).
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claims might itself constitute a due process violation.20

In Young, accordingly, Chief Justice Vinson faced a vital choice. On the
one hand, it was perfectly open to him to wash his hands of the state courts
and their vexing processes and to reach and resolve Young's federal claim.
That would have been wholly consistent with the Court's growing willingness
to measure state criminal process against federal constitutional standards. If
the claim could not be determined without an evidentiary hearing, Vinson
might have dismissed for that reason, without prejudice to a federal habeas
corpus action in which a federal district court would take evidence, find the
relevant facts, and dispose of the claim on the merits. Moreover, channeling
constitutional litigation to the federal habeas courts would have accorded with
the Justices' increasing recognition that the Supreme Court itself could not
always correct errors in state criminal cases and that the lower federal courts,
exercising their jurisdiction in habeas, could serve as surrogates. Clearly, the
"adequate state ground" doctrine posed no bar this time around. Illinois was
free to choose the state procedural vehicle it wished prisoners to employ. If
the circuit court had dismissed Young's action because he had pursued habeas
corpus, as opposed to some other "clearly defined method" for pressing his
federal claim, Vinson would have affirmed on that nonfederal basis. In this
instance, however, Illinois offered "no post-trial remedy" at all to prisoners in
Young's position. That state of affairs could provide no "adequate" state pro-
cedural ground of decision on which the circuit court's judgment could rest.2'

On the other hand, it was open to Vinson once more to exhort state au-
thorities in Illinois to make the state courts available, by some means, for the
treatment of Young's federal claim. That is the course the Chief Justice chose
to follow. He vacated the circuit court order below and remanded for recon-
sideration.22 No one dissented. There was reason to hope that something
good might happen on remand. At the time, the Illinois Supreme Court had

20. A notation by Justice Frankfurter for the Court in Foster v. Illinois, 332 U.S. 134, 139
(1947), was oblique in this respect. It is possible to read his reference to the denial of corrective
process in state court as a suggestion that, in the future, the Court would find such a ground of
decision inadequate to cut off review on certiorari. More likely, Frankfurter intended to indi-
cate that there are some occasions on which state postconviction remedies must be available.
See infra text accompanying note 135.

21. Of course, an affirmance on an "adequate and independent state ground" would not
have prejudiced a later petition for federal habeas relief-at least in 1948. House v. Mayo, 324
U.S. 42 (1945); see Fay v. Noia, 372 U.S. 391, 429-31 (1963). More recent decisions make it
difficult for prisoners to avoid dismissal in habeas on the basis of procedural default in state
court if their defaults were, or would be, sufficient to abrogate direct Supreme Court review.
See infra text accompanying notes 112-21. Yet it is important to distinguish a denial of review
in favor of fact-finding in a federal district court from an affirmance on the basis of "adequate"
state grounds. Cf. Grace v. California, 360 U.S. 940 (1959) (denying certiorari "without preju-
dice to an application for writ of habeas corpus in an appropriate United States District
Court"). In the former instance, the Court makes no public judgment regarding the procedures
in state court and may well wish only to direct the litigant to a federal court able to provide a
needed evidentiary hearing. Cf. White v. Ragen, 324 U.S. 760, 764-65 (1945).

22. Young, 337 U.S. at 240.
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begun to widen the scope of state habeas corpus.' Even though some circuit
courts had continued to dismiss postconviction petitions, it was at least possi-
ble that those trial-level courts had not been apprised of the state supreme
court's change of heart.24 Vinson's disposition was, then, entirely understand-
able and in keeping with the Supreme Court's practice of avoiding confronta-
tions with the state courts whenever possible. Indeed, the decision in Young
was admirably sensitive, measured and pragmatic. I mean in this essay to
show that it was also dead wrong.

Two mistakes were made in Young. First, on a practical level, the Court
signaled Illinois and other states to establish general state postconviction rem-
edies for the litigation of federal claims raised after the completion of the ordi-
nary appellate process. In Part I, I trace the development of state
postconviction remedies since Young and examine the role they have come to
play at present. That history has not been happy. Notwithstanding the best of
intentions on the part of proponents, and despite the possibilities that surely
existed, the states have established and now employ postconviction remedies
that all too often frustrate the adjudication of federal claims. Accordingly, I
contend that petitioners should be relieved of any responsibility to pursue
those remedies before seeking federal habeas relief.

Second, on a conceptual level, the Court in Young lent credence to what
is conventionally called the "process model" in American jurisprudence. At
its core, the process model contemplates that the substantive conclusions of
governmental institutions should be accepted on the whole, unless the process
by which those outcomes were generated is found to be flawed in a manner
that undercuts their political legitimacy or accuracy. In Part II, I elaborate on
the process model more fully and explore its implications in this context. The
appraisal is not sympathetic. As applied to the allocation of responsibility and
authority between the federal and state courts, the process model fails to ap-
preciate the value of ensuring that litigants with federal claims have at least
one fair opportunity to litigate those claims in a federal forum. Accordingly, I
contend on this more fundamental ground that state postconviction remedies
should be optional.

I.
STATE POSTCONVICTION REMEDIES AND How THEY GREW

The circumstances in Young presented a narrow constitutional question:
whether the states are obligated to offer criminal defendants a collateral op-
portunity to litigate federal claims that by their nature cannot be determined
at trial or on direct review.25 Three (overlapping) possibilities suggest them-

23. Id. at 237 (citing People v. Loftus, 400 I. 432, 81 N.E.2d 495 (1948); People v.
Shoffner, 400 II1. 174, 79 N.E.2d 200 (1948); People v. Wilson, 399 I. 437, 78 N.E.2d 514
(1948)).

24. Id. at 237, 239-40.
25. Id. at 238-39.
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selves: claims touching the appellate court's handling of an appeal; claims
depending upon new, but retroactively applicable, propositions of federal law;
and claims depending upon factual allegations that could not have been raised
at trial or on direct review. Of these, the third is by far the most significant
inasmuch as it includes a variety of constitutional grounds for relief. In
Young, for example, the petitioner was said to have pleaded guilty as charged,
aborting trial and appeal altogether, and thus had to pursue some postconvic-
tion remedy-or nothing.26 I will return to the states' constitutional responsi-
bilities in cases of that kind.27

Chief Justice Vinson's opinion suggested, however, more sweeping reme-
dies to accommodate litigants whose claims are raised as a matter of fact, not
logic, after direct review is complete. Some such petitioners failed to raise
claims when they might have and subsequently must insist that their proce-
dural defaults should be excused. Others raised their claims in season but now
present new allegations of fact that arguably put the matter in a different light.
Whether or not the states must establish state remedies for defaulting petition-
ers, there were intimations aplenty when the Court decided Young that such
remedies should be adopted to keep pace with the federal habeas courts, which
would be open to adjudicate federal claims notwithstanding procedural de-
faults in state court. Some states had already begun to experiment with reme-
dies capable of meeting demands for postconviction adjudication. Vinson's
opinion fueled movements of that kind, generating widespread expectations
that the states would provide for postconviction litigation of federal claims
that were not, but might have been, adjudicated at trial or on direct review.

A. The Common Law Writs

In a sizeable number of jurisdictions, state appellate courts initially at-
tempted to refurbish two common law writs for the new duty-habeas corpus
and coram nobis. The intuitively more likely candidate of the two, habeas
corpus, paradoxically presented greater difficulty. To begin, the common law
rule governing habeas in most jurisdictions, including Illinois,2 8 limited peti-
tioners challenging detention under court order, as opposed to executive cus-
tody, to attacks on the sentencing court's jurisdiction.29 The Supreme Court
had recently faced the same difficulty with respect to the federal habeas writ.
At first, the Court had indulged the fiction that constitutional error in a crimi-
nal conviction robbed the court concerned of jurisdiction; later, the Court

26. Id. at 237-38.
27. See infra text accompanying notes 129-37.
28. See, eg., Oaks, Habeas Corpus in the States-] 776-1865, 32 U. CHI. L. REv. 243, 262

(1965); Collings, Habeas Corpus for Convicts-Constitutional Right or Legislative Grace? 40 CA-
LIF. L. REV. 335, 337-38 (1952).

29. See Granucci, Review of Criminal Convictions by Habeas Corpus in California, 15 HAS-
TINGS L.J. 189, 192 (1963); Comment, The Use of Habeas Corpus for Collateral Attacks on
Criminal Judgments, 36 CALIF. L. REV. 420, 421-22 (1948); Wilkes, Post-Conviction Habeas
Corpus Relief in Georgia: A Decade After the Habeas Corpus Act, 12 GA. L. REV. 249, 250
(1978).
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