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2. Judicial Appointments.: Laying the Groundwork

Roosevelt’s decisive shift in governing rhetoric seemed to be
accompanied by a strategy to make the High Court more susceptible to his
urgings with regard to his war priorities, which included civil liberties.
Compared with Roosevelt’s early personnel decisions, which were geared
toward validating the New Deal, his appointments during the war years
reflected the administration’s new-found emphasis upon political
freedoms. At the same time that President Roosevelt promoted Stone to
the post of Chief Justice in 1941, he also tapped Jackson to fill Stone’s
post as Associate Justice, and chose Senator James F. Byrnes, a trusted
confidant who had shepherded many pieces of New Deal legislation
through Congress, to replace the retired James C. McReynolds, one of the
fiercest critics of presidential leadership and the New Deal agenda.'"!

While it would be going too far to say that these jurists could be
expected to be at the President’s beck and call, they were all individuals

101. Byrnes was later elected the Governor of South Carolina, in which capacity he led the state’s
“massive resistance” strategy against racial integration. Given his views on race, does his appointment
to the Supreme Court in 1941 undermine the administration’s apparent commitment to cstablishing
expressive liberty as the basis for the post-war legal order? Not at all. Several liberal advisors and
allies, including Harold Ickes, Harry Hopkins, and the NAACP, strongly opposed Byrnes’
appointment because of his views on equality, but racial justice remained for Roosevelt a secondary
concern at best. See HAROLD L. ICKES, THE SECRET DIARY OF HAROLD L. ICKES, THE LOWERING
CLOUDS, 1939-1941, at 417 (1954) (opposing proposed appointment on the grounds that the President
“could not afford to lose Byrnes from the Senate” and “Byrnes is not a New Dealer”); KEVIN J.
MCMAHON, RECONSIDERING ROOSEVELT ON RACE 133-35 (2004). At t
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with executive branch experience or proven allies. Whatever position they
might ultimately take on a legal matter, these men would display no
reflexive reaction against executive leadership or vigorous government in
the name of the people.

a. Harlan Fiske Stone

It has been widely assumed that the selection of Stone, originally a
Coolidge appointee, to occupy the vacated seat of Hughes was an olive
branch extended by Roosevelt to the Republicans after years of rancorous
relations with the minority party.'® In fact, while Roosevelt did nothing to
disturb such a perception of Stone’s selection, the appointment of Stone
after Gobitis could only mean that his position on the core set of values at
stake in the matter did not contravene the President’s plans. In fact,
abundant reasons existed to expect Stone to be an important ally for the
president’s wartime initiatives once he had been rechristened as
Roosevelt’s man for the next phase of the constitutional revolution. As a
former Attorney General, he would not be hostile to executive leadership.
Stone’s candidacy secured the backing of Zechariah Chafee, a prominent
First Amendment scholar and critic of Gobitis, as well as George Norris, a
liberal Democratic Senator from Nebraska.'” Others apparently made it
known to Roosevelt that New Dealers favored Stone for Chief.'**

102. See JOHN M. FERREN, SALT OF THE EARTH, CONSCIENCE OF THE COURT: THE STORY OF
JUSTICE WILEY RUTLEDGE 226 (2004).

103. Harvard Law Professor Zechariah Chafee wrote to Roosevelt urging him “very strongly” to
consider appointing Stone to the vacancy. Letter from Zechariah Chafee, Harvard Law School, to
President Franklin D. Roosevelt (June 6, 1941) (on file with Washington University Law Review).
Chafee himself had publicly criticized Gobitis, taking Hughes to task for not appreciating it as a right
of conscience case: “if the phonograph and flag-salute cases had been decided in exactly the opposite
way the combined results of the two decisions would give a scope to religious liberty closer to the
ideals of the Chief Justice’s Macintosh opinion, and to my conception of the life of the spirit.”
ZECHARIAH CHAFEE, JR., FREE SPEECH IN THE UNITED STATES 405 (1941); see also id. at 405 n.64
(recommending opinion of New Hampshire Supreme Court reversing judgments of juvenile
delinquency against young Witnesses be read “for its wise reflections on the cruelty of which
patriotism is capable”). Senator George Norris also wrote to Roosevelt asking him to appoint Stone as
Chief Justice. Letter from Senator George W. Norris to President Franklin D. Roosevelt (June 4, 1941)
(on file with Washington University Law Review). Roosevelt wrote back: “I have made careful note of
your suggestion regarding Justice Stone and you may rest assured that this matter is receiving most
serious consideration.” Letter from President Franklin D. Roosevelt to Senator George W. Norris (June
7, 1941) (on file with Washington University Law Review).

104. James Rowe, Jr., an Assistant Attorney General and previously Roosevelt’s administrative
assistant, wrote: “Probably no one will tell you, but 19 out of 20 of your own New Deal lawyers hoped
you would make Mr. Justice Stone the Chief Justice. It was a really great appointment and the New
Deal lawyers are happier than anyone else.” Memorandum from James Rowe, Jr. to President Franklin
D. Roosevelt (June 13, 1941) (on file with Washington University Law Review). Although this letter
was written after Roosevelt had made his judicial selections (Roosevelt handwrote on the memo, “JHR



