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There are ·two ways in which the issue of coercion might be raised at trial 
with regard to a confession recorded by a judge under Article 35. A defendant 
might admit that the judge had given him every opportunity to reveal any coercive 
CircUII1Stances. but claim that because be was intimidated by the police he. did 
not dare refuse to make a "voluntary" statement in court. Such a claim, it is 
suggested, should be rejected out of band by the trial court. Once a confession is 
shown to have been recorded in strict accordance with the requirements of Article 
35. the defendant should be foreclosed from �~�o�p�e�n�i�n�g� the question of voluntar .. 
iness at trial. Rather, tlhe trial court ought to treat the Article 35 court's recording 
(which implies a certification of voluntariness) in the wayan appellate tribunal 
treats a lower cour.t's finding of fact - that is, as binding unless there has been 
some serious fault in the fact-finding me thod !J or an obviously incorrect legal 
conclusion drawn from the accepted facts·. 

That brings us to the second way in which a recorded confession could be 
attacked at trial - if the recording court did not conduct itself properly under 
Article 35. In order to ensure that lower courts do not . fail to uncover and 
recognize coercion when it exists. they should be given detailed guidance in the 
purpose and operation of Article 35. Furthermore, that article oUght to be broadly 
interpreted by the Supreme Imperial and High Courts to require the recording court 
10 say and do certain prescribed things in order to ensure that recorded statements 
are truly voluntary. For example, lower counts should be instructed to: 

1. ask the accused if he was cautioned by the police under Article 27; if he 
claims he was not, such fact should be noted on the record, and should alert the 
recording court to probe deeper on �~�h�e� voluntariness question. In any case the 
court should, before recording anything, remind him of his right to remain silent 
and the possible use in evidence of any statenlent he may make; . 

2. tell the accused very specifically that whether or not he makes a sUi te
ment he will not be returned to the custody of the police, !but will either be released 
on bail or else detained in the prison (Arts. 59-60); 

3.. ask the accused whether he has been subjected to any threat, promise or 
inducement by the police; 

4. asceItain from the accused and �~�h�e� attending police officer how long the 
accused has been in police custody_ If the forty-eight hour limit of Article 2924 

has been violated the court ought to exercise particular caution in accepting the 
statement as voluntarY!J25 and should note on the record the reason for the delay, 
and what took place during the accused's custody; 

24. Guaranteed by Article 51, Rev. Const. 

25. The courts might even consider adopting the American approach (see text accompany
ing note 9, above), by refusing to admit into evidence any confession, no matter how 
"voluntary," which was made immediately following a period of post-arrest police 
questioning in excess of the forty-eight bour linnt. 

It might be appropriate here to mention that it is by no means clear that the 
police have ·the right, under Article 27, to interrogate an accused for the mentioned 
forty-eight hour period (even assuming nonnal rest and food intervals). Article 27 des
pite its title, is reasonabJy open to the interpretation that it embodies the English rule 
- i.e., that it permits the police after having established the identity and address of 
an accused in custody, to invite him to make a cautioned statement in answer to the 
accusation or complaint, but not to question him should he decline. However until such 
time as Ethiopia's police are equipped with adequate laboratories, equipment �~�d� trained 
manpower. to enable �t�~�e�m� to rely heavily on scientific detection methods, it would seem 
unwIse 00 Interpret A·rticJe 27 to prohibit investigation by non-coercive questioning of the 
�a�c�c�u�s�e�d�~� 
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5. question the accused, in suspicious cases, in chambers with only a clerk: 
pIesent, or in open court buf with police officers excluded. (Of course, such 
questions may relate only to <the issue of voluntariness; the court may not intcuo
gate the accused in order to obtain a confession.) 

If lower court judges arc required to follow some such procedure, and to 
certify the step; taken in writing, the existence of their affidavits would operate 
as a serious deterreD! to any accused who, prior to trial, had "second thoughts" 
about his confession. In some cases, of course, the issue will be raised dishonestly 
a,t trial by the accused; in others, the accused will justifiably point to errors by or 
intimidation on the part of the recording judge. In all such cases" the trial court 
cannot escape ruling on the questions raised. But, it is submitted, such disputes 
will be many fewer, and less difficult to adjudicate, than those faced at the present 
time. Assuming minimum trust in the· judicial personnel of lower courts in 
Ethiopia, and adequate guidance and supervision from above, there is no reaSOD 
why Article 35 cannot be administered successfully according to its intended 
purpose. 

Trust in Our Judges 

That brings us to the second foreseeable objection to this proposal - that 
the lower court judges are not capable or sufficiently "qualified" to administer 
Article 35 correctly. One frequently hears this rationalization used to explain rules 
of procedure which deny needed powers of discretion to the lower courts. For 
example, it has been said that lower court judges are not "qualified" enough to 
be entrusted with the power to discharge from custody persons accused of serious 
crimes, even if their innocence is apparent.21 In fact, of course, the real effect of 
this "mistrust" of lower court judges is great injustice to the innocent accused. 
Under a code framed, apparently, on the theory that only public prosecutors and trial 
courts are "qualified" to recognize the innocence of suspects, an accused, once in 
custody, may stay there for long periods despite his apparent innocence, simply be
cause no one has the authority to release him. Neither the police" nor the court 

• 
-26. A further precaution which might be taken by the .recording court to avoid later disputes 

would be to conduct the proceeding in the presence of respected elders of the commu
nity, who could also be asked to sign ·as witnesses -to the cautions administered by the 
court. 

27. "The preliminary inquiry takes place before the district courts, whose judges are not 
all qualified, and it was decided not to entrust those judges with the power to release 
persons suspected by the police of aggravated murder or aggravated robbery, persons 
who would then easily be able to ~anish into ,thin air.' .. P. Graven, "La nouvelle pro. 
cedure penal ethiopienne," Rev. penale suisse, 7ge annee, 1963, n. 21 (Translation Seme
reab Mikael, 1965.). 

M. Graven makes it clear in his article that this philosophy was generally in. 
strumental in the drafting of the Code: 

"In effect, rather -than give the courts leeway that they could not be trusted to 
use with the necessary discretion, the drafters chose to forego the advantages to be had 
from general clauses and chose to enumerate the conditions that govern the acts and 
decisions of the judicial . .. authorities before, during and after trial." [d. at p. 74. 

28. ArticlC? 28 allows the police the alternatives of conditional release on bail. or else pre. , 
sentat.lOn of the accused to the "nearest court;" unconditional discharge is apparently 
not permitted, even if "it is doubtful that an offence has been committed or that the 
summoned or arrested person has committed the offence complained of . . . ." 
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before which the arrestee is immediately brougbt29 nor the preliminary inquiry court30 

has been granted the power to release such a person unconditionallyll or, if the 
charge is a serious one~ even on bond.32 Yet one wonders how it can be true that 
Ethiopian lower courts are not "qualified" to determine such matters - when for 
hundreds of years, before the new codes and new procedures, they were satisfac
torily exercising just such responsibilities.33 Surely the simple fact question 
'Of volun-tariness of a confession is within the competence of any alert and 
-conscientious judge to determine, and demands no special "qualifications". In 
fact, the recording court under Article 35 is certain~ by virtue of its proximity in 
place' and time to the circumstances surrounding the confession. to be in a far 
better position to ascertain its voluntariness than the "higheru trial court will be~ 
months later. 

Summary 

The administration of criminal justice in Ethiopia is marred by the frequent 
claims that convictions are based upon coerced confessions. The present system 
for adjudicating such claims and for deterring the practices which generate them 
is inadequate~ wHh the result that suspicion and mistrust abound. Article 35 of 
the Criminal Procedure Code was intended to provide the sole means of taking 
.admissible confessions, but It is being ignored. It will be to the benefit of the 
police, the courts~ and the public if the forthcoming code of evidence reinforces 
Article 35 in the way suggested. Meanwhile. the courts should ·exercise their 
present power to admit into evidence only those confessions which have ~n 
judicially recorded and certified to be voluntary under Article 35. 

Stanley Z. Fisher 
Law Faculty, Haile Sellassie I Universit} 

29. Article 59 offers the court only the alternatives of continued custody or release on bail; 
it does not, apparently, authorize unconditional discharge on the grounds of obvious 
• lnnocence. 

30. Article 89 requires the court to commit the accused for trial; there is no authority to 
release him even though the evidence of guilt presented at the inquiry appeared in· 
adequate to support a conviction. But the original draft of the Code provided otherwise. 
See Graven, cited above at note 27, p. 78. 

31. This is not unimportant It should not be assumed that the offer of conditional release 
on bond is one that every accused is able to take advantage of. Ethiopian prisons hold 
numbers of accused persons who cannot obtain the required guarantors. 

32. Art. 63. 

33. For example, it appears that under traditional practices conditional release on guarantee 
was frequently granted even for the most serious offences, so long as t.be accused was 
known in the community and could find a respectable person to vouch for his appear .. 
ance. And although "unqualifiedH rural officials made the decision as to who could and 
who could not be relied upon, .surely it was rare for a bonded accused to "vanish into 
thin air." 
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