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THE PROSECUTOR S ETHI CAL DUTY TO SEEK
EXCULPATORY EVI DENCE | N POLI CE HANDS:
LESSONS FROM ENGLAND

Stanl ey Z Fi sher

| NTRODUCTI ON

I N Kyles v. Witley,! a divided Suprene Court
reversed defendant’s capital nurder conviction
because prosecutors, who had responded to a
pretrial defense notion for disclosure by saying
that there was “ no excul patory evidence of any
nature,” 2 had in fact failed to disclose nunerous
pi eces of exculpatory evidence to the defense.
The Court found that the wundisclosed evidence
m ght have bol stered the defendant’s claimthat he
was innocent, and that the true perpetrator was an
uncharged informant naned Beanie.® In its brief,

* Professor of Law, Boston University School of Law. | am
grateful to Mke MConville, Chairman, School of Law at the
University of Warwick, Engl and, and to his staff for
graciously hosting ny research visit there in the Spring of
1999. Professor MConville and Roger Leng of that school were
both generous with their tinme, contacts and expertise. I am
also indebted to the Crown Prosecutors, police officials,
defense solicitors, and others in England who responded to ny
requests for information wth renmarkable patience and
ki ndness. Finally, | appreciate the skillful research
assi stance | received from Colin Kisor, J. Peyton Wrley, and
Jeffrey Rupp, guidance on source materials from coll eagues
Rober t Bone and Susan Koni ak, and hel pf ul edi tori al
suggestions from Eric Bl unmenson, Dan QG vel ber, Kevin
McMuni gal , and Harry Subi n.

1. 514 U. S. 419 (1995).

2. 1d. at 428 (quoting prosecutor).

3. Non-disclosed items known to the police included:
initial eyewitness statements taken by police (arguably closer
to fitting Beanie); police records establishing Beanie's
initial call to the police; his inconsistent statenents to the
police, and his suggestion that the police search defendant’s
rubbi sh; evidence linking Beanie to other crimes committed at
the same grocery store and to an unrelated nurder; and a
conputer printout of the license nunbers of the cars police
found in the parking ot on the night of the nurder (which did
not include defendant’s car, although it was the police theory

101
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the State of Louisiana argued that sone of the
excul patory evidence was not disclosed even to the

prosecutor until after trial, and that the state
“ shoul d not be held accountable . . . for evidence
known only to police investigators and not to the
prosecutor.” 4 Until Kyles, the Suprene Court

never had cause to decide this claim?® which the
Court rejected:

[ Tl he individual prosecutor has a duty to learn
of any favorable evidence known to the others
acting on the governnent’s behalf in the case,
i ncluding the police. But whether the prosecutor
succeeds or fails in neeting this obligation
(whether, that is, a failure to disclose is in
good faith or bad faith), the prosecution’s
responsibility for failing to disclose known,
favorabl e evidence rising to a material |evel of

that the killer had left his car in the lot after driving off
with the victimis car and the jury had been shown a grainy
enl argement of a crinme scene photograph that supposedly had
defendant’s car in the background). See id. at 428-30. Kyles
was retried three tinmes after the Suprene Court reversed his
conviction, resulting in a hung jury each tine. He was
released in 1998 after 14 years in prison, comng once within
30 hours of execution. See Panela Coyle, Tried and Tried
Agai n: Defense Lawyers Say the D.A. Went Too Far Prosecuting
a Louisiana Man Five Times for Mirder, 84 A B A J., Apr.
1998, at 38-39.

4. Kyles, 514 U S. at 438. In oral argunent, the state
renounced this argument, conceding that the state is “ held to
a disclosure standard based on what all State officers at the
time knew.” Id. at n.11.

5. Even before Kyles, ~courts had generally held the
prosecutor responsible under Brady for disclosing material
information known only to the police. See, e.g., Barbee v.
Warden, 331 F.2d 842, 846 (4th Cr. 1964) (“ The duty to
disclose is that of the state, which ordinarily acts through
the prosecuting attorney; but if he too is the victim of
police suppression of the material information, the state's
failure is not on that account excused.” ); Jonathan M
Fredman, Intelligence Agencies, Law Enforcenent, and the
Prosecution Team 16 Yale L. & Pol'y Rev. 331, 347 (1998)
(“ [F]ederal discovery obligations extend to those governnent
agencies that are so closely ‘aligned with the prosecution of
a specific matter that justice requires their records be
subject to the respective discovery obligations.” ); Robert
Hochman, Comment, Brady v. Mryland and the Search for Truth
in Cimnal Trials, 63 U Chi. L. Rev. 1673, 1699 (1996)
(di stinguishing between prosecutors’ “ classic Brady” duty to
di scl ose nmaterial excul patory evidence that they possess or of
which they know, and their “ search Brady” duty, requiring
prosecutors to make reasonable efforts to |ocate and disclose
such evidence that is not known personally to them.
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i mportance i s inescapable.?®

The Suprenme Court again applied the Kyles
doctrine in 1999. Like Curtis Kyles, Tomy David
Strickler brought federal habeas proceedings to
attack a capital conviction and death sentence on
Brady grounds.’” The trial prosecutor gave defense

counsel “ open file” discovery, but his files did
not contain certain exculpatory materials found in
the police files after ~conviction.? These

materials mght have been used to inpeach the
testinmony of a key prosecution eyew tness, Anne
Stol t zf us. In her trial testinony, Stoltzfus
claimed to have identified Strickler’s photograph
“with absolute certainty.” ° She also confidently
and in great detail described Strickler’s initial,
aggressive contacts with the victim

However, undisclosed police notes of interviews
with Stoltzfus, and her witten nessages to the
police, showed that she initially could identify
neither the victim nor Strickler, and that her
menory inproved only after several additional
conversations wth the police and wth the

victims boyfriend.? The trial prosecut or
asserted, and the defense denied, that sone of
t hese excul patory docunent s wer e in t he

prosecution files exam ned by the defense.! But
the prosecutor conceded that he had never seen

6. Kyles, 514 U S at 437-38 (citations omtted).

7. See Strickler v. Geene, 119 S. C. 1936, 1946-47
(1999).

8. In federal habeas proceedings, the district court issued
a sealed, ex parte order granting petitioner’s counsel the
right to examine and copy all of the police and prosecution
files in the case. The Suprene Court noted, without deciding,
that the district court might have |acked authority to grant
such sweeping discovery without a showi ng of good cause. See
id. at 1950; cf. State v. Landano, 637 A.2d 1270, 1279 (N.J.
Super. C. App. Div. 1994) (indicating that a federal district
court in habeas action granted petitioner’s ex parte
application for a tenporary restraining order, ordering
federal marshals to seize files maintained by several New
Jersey police departnments as well as state and county
prosecution agencies revealing critical exculpatory evidence
that, despite nunerous earlier requests, had never been
di scl osed). Landano’s murder conviction was reversed, and he
was ultimately freed. See Susan Sachs, 2d Trial in Killing of
Oficer Ends Wth Acquittal, NY. Tinmes, July 28, 1998, at BL.

9. Strickler, 119 S. . at 1943 (quoting case record).

10. See id. at 1944-45 & n.9.

11. See id. at 1945.
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sone of the docunents until long after the trial.?*?
Relying on Kyles, the Supreme Court cited the
i ndi vidual prosecutor’s “ duty to learn of any
favorabl e evidence known to the others acting on
the governnent’s behalf in [the] case, including
the police.” 3

In Kyles, the Court justified this conclusion by
appeals to precedent, admnistrative feasibility,
and policy:

[No one doubts that police investigators
sonmetines fail to informa prosecutor of all they
know. But neither is there any serious doubt
t hat ‘ procedur es and regul ati ons can be
established to carry [the prosecutor’s] burden
and to insure conmunication of all relevant

information on each case to every lawer who
deals with it.” Gglio v. United States, 405 U S
150, 154 (1972). . . . [Alny argunent for
excusing a prosecutor from disclosing what he
does not happen to know about boils down to a
plea to substitute the police for the prosecutor,
and even for the courts thenselves, as the final
arbiters of the governnent’s obligation to ensure
fair trials.

The Court’s |ast poi nt, t hat excusing a
prosecutor’s failure to disclose informtion known
to the police would nmake them the “ fina

arbiters” of the state’'s disclosure obligations,
nmakes sense. Neither the dissenters in Kyles nor
courts generally have disputed this proposition.
The Court’s doctri nal and adm ni strative
rational es, however, are |less satisfying. They
either ignore or pay insufficient attention to the

act ual rel ationship bet ween police and
12. See id.
13. See id. at 1948 (citing Kyles v. Witley, 514 U S. 419,
437 (1995)). After a lengthy analysis of the evidence

produced at trial, the Court upheld Strickler’s death sentence
on grounds that the suppressed evidence was not “ material.”
1d. at 1952- 55. Al t hough there was a “ reasonable
possibility” that Strickler would not have been sentenced to
death if the suppressed naterial had been disclosed, he had
failed to nmeet Brady’'s stricter standard of materiality: a
‘ reasonabl e probability” of a different result. 1d. at 1953.
In a separate opinion, Justice Souter argued for changing the
Brady materiality standard from a “ reasonable probability”
to a “ significant possibility.” 1d. at 1956-57 (Souter, J.,
di ssenting).
14. Kyles, 514 U.S. at 438.
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prosecut ors.

Doctrinally, the Court relied on Gglio v. United
States, ' which holds only that one prosecutor
should be held accountable for excul patory
evidence in the possession of another prosecutor
in the sane office:

The prosecutor’s office is an entity and as such

it is the spokesman for the CGovernnent. A
prom se made by one attorney nust be attributed,
for these purposes, to the Governnent. To the

extent this places a burden on the large
prosecution offices, procedures and regulations
can be established to carry that burden and to
i nsure comuni cation of all relevant informtion
on each case to every |awer who deals with it.?®

The Kyles <court failed to acknow edge the
di stinction between holding prosecutors strictly
responsible for the conduct of other prosecutors
(in the sane office), and for the conduct of
police, who are not normally enployed by or
directly accountable to the prosecutor.? Thus,
Gglio hardl y supports an ext ensi on of
prosecutori al responsibility to i ncl ude
undi scl osed evidence in the hands of the police.

The Kyles Court also makes a crucial but dubious
enpirical claim that a prosecutor “ has the neans
to di schar ge t he government’s Br ady
responsibility” by establishing “ procedures and
regulations” to ensure a flow of “ all relevant

15. 405 U. S. 150 (1972).

16. Id. at 154 (citations onitted). As authority for
hol di ng the prosecution responsible for a prom se nade by one
of its assistants, the Court cited Restatenent (Second) of
Agency § 272 (1958), and Anmerican Bar Association, Project on
Standards for Criminal Justice, Discovery and Procedure Before
Trial, Standard 2.1(d) (1970). According to the ABA
Standards, a prosecutor’s obligation extends to material in
possession or control of persons who have “ participated in
the investigation or evaluation of the case and who either
regularly report or, with reference to the particular case,
have reported to the prosecutor’'s office.” Standards for
Crimnal Justice, Discovery and Procedure Before Trial,
Standard 11-2.1(d) (2d ed. 1980).

17. See Stanley Z. Fisher, “ Just the Facts, M’ anf : Lyi ng
and the Onission of Excul patory Evidence in Police Reports, 28
N. Eng. L. Rev. 1, 53 (1993) [hereinafter Fisher, Just the
Facts]; Donald M Mlintyre, Inpedinents to Effective Police
Prosecutor Relationships, 13 Am Crim L. Rev. 201, 223-24
(1975) .
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information” from the police to his office.?®
According to the Court’s reasoning, because the
prosecutor has the ability to |l earn of excul patory
evidence in the hands of police, she bears the
responsibility under Brady to ensure disclosure to
t he defense. Do prosecutors actually have this
ability? The Court offers no support for its
optim stic assertion. On the contrary, state and

| ocal police agenci es general ly operate
i ndependently of prosecut ors, and answer to
di fferent constituencies. !® As a result,

prosecutorial access to information known to the
police is a matter of persuasion and negotiation,
rather than authority. The relationship is
governed by informal practices about which little
is known.

If, in fact, prosecutors |lack the power to ensure
police transm ssion of exculpatory evidence to
them then the Court’s decision in Kyles places an
unrealistic burden on the prosecutor “ to insure
comuni cation of all relevant information [known

18. See Kyles, 514 U S at 438 (quoting Gglio v. United
States, 405 U.S. 150, 154 (1972)).

19. See Fisher, Just the Facts, supra note 17, at 53. The
situation might be sonewhat different in the federal
jurisdiction. For instance, in United States v. GOsorio, 929
F.2d 753 (1st Cir. 1991), despite a court order to disclose a
key witness’s prior crimnal conduct, the prosecutor failed to
reveal extensive activity known to FBI agents involved in the
case. The prosecutor nmaintained that the information had been
di scl osed as soon as it was received fromthe FBI. See id. at
760. Denying defendant relief for lack of prejudice, the
Court nonet hel ess st at ed:

[TIhe prosecutor is duty bound to demand conpliance
with disclosure responsibilities by all rel evant
di nensions of the governnent. Utimately, regardless
of whether the prosecutor is able to frane and enforce
directives to the investigative agencies to respond
candidly and fully to disclosure orders, responsibility

for failure to neet disclosure obligations wll be
assessed by the courts against the prosecutor and his
of fice.

Id. at 762; see also Rory K Little, Proportionality as an
Ethical Precept for Prosecutors in Their Investigative Role,
68 Fordham L. Rev. 723, 736 (1999) (“ [l]nvestigative agencies
have ‘a consi derabl e degree of independence’ from prosecutors:
‘the relationship between federal investigative agencies and
f eder al prosecutors is coordinate, not hi erarchical .’”
(quoting Dani el C. R chman, Feder al Crim nal Law,
Congr essi onal Del egation, and Enforcenent Discretion, 46 UCLA
L. Rev. 757, 780 (1999))).
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to the police] on each case . . . .” 2 Even nore
troubl esone, the Court sinply glosses over an
i mpor t ant under | yi ng probl em As Kyl es,
Strickler, and other disturbing cases® illustrate,
t he defendant’ s right to be i nf ormed of
excul patory evidence depends largely wupon the
prosecutor’s access to information in police
hands. # But the prosecutor’s access in turn
depends upon police cooperation in recording,
preserving, and revealing excul patory evidence to
the prosecutor. If that cooperation is not
forthcom ng, the prosecutor’s ability to conply
with Brady is fatally conprom sed.

In a previous article, | argued that police

20. Kyles, 514 U.S. at 438 (quoting Gglio v. United States,
405 U.S. 150, 154 (1972)). For an argunent that the
prosecutor’s constitutional duty extends only to favorable
evi dence of which she knew or should have known, see Hochman,

supra note 5, at 1699 (1996). In this hel pful student
Conment, Hochman distinguishes between two duties of the
prosecutor under Brady: the “ classic Brady” duty to

di scl ose material excul patory evidence that she possesses or
of which she knows, and the “ search Brady” duty, requiring
prosecutors to nake reasonable efforts to |ocate and disclose
such evidence that is not known personally to them See id.
According to Hochman, the “ classic Brady” duty also binds
non- prosecutor state agents who fail to disclose that material
excul patory evidence exists. See id. at 1697-99, 1702-03.
Thus, in Kyles, the Court should have reversed because the
police, rather than the prosecutor, suppressed the excul patory
evi dence. Al'though the result to the defendant is the sane
under either analysis, Hochman argues that doctrinal clarity
is advanced by attributing Brady obligations directly to other
state agents in addition to the prosecutor. Hochman is
correct that non-prosecutor state agents, including the
police, are constitutionally answerable for their own conduct
in suppressing evidence to which the defendant has a right
under Brady. See infra notes 265-72 and acconpanyi ng text.

21. In United States v. Bagley, 473 U S 667 (1985), A T.F.
investigators failed to informthe Assistant U S. Attorney who
prosecuted the case that the suppressed conpensation
agreenents existed. See id. at 671 & n.4. Def endants in a
nunber of other cases have been convicted and sentenced to
death or long prison terns, only later to discover that the
police had suppressed crucial excul patory evidence. Two nore
egregi ous exanples are Jean v. Rice, 945 F.2d 82 (4th Cir.
1991), and Jones v. Cty of Chicago, 856 F.2d 985 (7th Gir.
1988). For a detailed discussion of Jones, see Fisher, Just
the Facts, supra note 17, at 2-4, 36-38, 40-42.

22. But see Kevin C. MMinigal, Disclosure and Accuracy in
the Guilty Plea Process, 40 Hastings L.J. 957, 1002-03 (1989)
(arguing that nmuch Brady material wll be known to the
prosecutor independently regardl ess of police cooperation).
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reports in this «country differ “ from those
produced under a truly neutral system of

i nvestigation, such as reportedly exists in France
and Germany, where the police are required to

investigate and record exculpatory as well as
i ncul patory facts.” 2 Wiile Anerican police
departments pay lip service to the goal of
reporting “ all relevant evidence” in crimnal
investigations, in practice police reports are
“artifacts of the adversary process,” which tend
to include evidence of guilt and omt excul patory
facts.? Courts have been unwilling to buttress

Brady rights by requiring the police, either
generally or in particular cases, to investigate,
record, or reveal excul patory evi dence to
prosecutors. ® In addition, prosecutors normally
lack the power (and perhaps the notivation) to
i nsist upon access to excul patory evidence known
to the police.? As a result, | concluded, we
suffer a systematic loss and suppression of
excul patory evidence at the stage of police

investigation and reporting. As another witer
has stated, this * fundanentally inpairs the
functioning of the fact finding process and its
ability to determ ne gui | t or i nnocence
correctly.” 27 By way of a remedy, | proposed,
inter alia, that “ rules of procedure and ethics

shoul d require prosecutors to famliarize
t henselves with police investigative and record-
keepi ng procedures, to press the police to report
specified categories of potentially exculpatory
facts,? and to nmake good faith efforts to ensure

23. Fisher, Just the Facts, supra note 17, at 57 (citing
John H.  Langbein & Lloyd L. Winreb, Continental Crimnal
Pr ocedur e: “ Mth” and Reality, 87 Yale L.J. 1549, 1554,
1562-63 & n.51 (1978)); see StrafprozeBordnung [StPO §8§
136(11), 160(I1) (Gernman Code of Crimnal Procedure).

24. See Fisher, Just the Facts, supra note 17, at 17-31, 57.

25. See id. at 40-48.

26. See id. at 51-54

27. Note, Toward a Constitutional Right to an Adequate
Police Investigation: A Step Beyond Brady, 53 N.Y.U L. Rev.
835, 835 (1978).

28. Suggested <categories included “ the identities of
perci pient wtnesses, their state of sobriety, discrepancies
in witness descriptions of the perpetrator, discrepancies
bet ween such descriptions and the defendant’s appearance, any
alibi offered by the defendant, and the identity of any ali bi
wi tnesses.” Fisher, Just the Facts, supra note 17, at 49-50.
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their access to all relevant records.” ?°

In this Article | revisit, in light of recent
devel opnents, the prosecutor’s responsibility to
di scl ose excul patory evidence known to the police.

In Part |, | describe a recent English®® statute
that establishes a detailed |egislative framework
regul ati ng prosecutori al access to rel evant
evidence gathered by the police. The rigorous

demands that English |aw makes wupon police and
prosecutors to ensure prosecution access to police
investigative files contrasts strongly wth our
own |aissez faire approach. This has led nme to
r eexam ne nmy own previ ous reconmendati ons.
Al though an English-style legislative solution
woul d be the nost direct and effective renedy, |
doubt that the political wll to pass such
| egi sl ation exists. Recognizing the |ikelihood of
continuing legislative (and judicial) abstention,
we nust call prosecutors to greater account.
Accordingly, in Part Il of this Article, | propose
amendnents to the ABA Mdel Rules of Professional
Conduct and the ABA Standards for the Prosecution
Functi on. These anmendnents aim to reinforce the
prosecutor’s responsibilities wunder Brady and
Kyles v. Wiitley to obtain access to relevant
i nformati on known to the poli ce.

. ENGLISH LAW THE CRIM NAL PROCEDURE AND | NVESTI GATI ON
AcT, 1996

The conplex evolution of English crimnal
di sclosure law* culmnated in England s Crimnal

29. Id. at 55. I also proposed that defense attorneys
should attenpt to docunent police record-keeping practices,
draft discovery requests to include informal investigative

docunments such as field notes, and consider suing the police
for equitable relief. See id. at 56.

30. Although | refer in this Article to “ English” law, the
| aw described actually applies to both England and Wales. By
“ police” I mean also to include crimnal investigators
acting for other |aw enforcement agencies.

31. My account of English law and practice draws upon the
literature cited below, and on field interviews conducted in
April 1999 with English prosecutors, defense |awers, police,
acadenmi c experts, and others know edgeabl e about the history
and inplenentation of the disclosure |aw My informants
i ncl uded: high, middle, and lowlevel staff of the Crown
Prosecution Service in London, Coventry, and Abi ngdon;
crimnal defense solicitors in London and Birm ngham police
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officials in London and at the Wst Mrcia Constabulary
Headquarters in Hindlip, Wrcester; senior staff at JUSTICE
headquarters in London and at the Crimnal Cases Review
Conmi ssion in Birm ngham The prosecutors and defense | awers

| spoke with were all solicitors; regrettably, | had no
opportunity to interview any barristers. I also had the
i nvaluabl e benefit of information and advice from expert
faculty of the University of Warwick Law School. [In footnote

references | have identified nbost infornmants by their position
rather than by nane.

I have relied principally on the following published
sources. For general works on English crimnal procedure, see
Andrew Ashworth, The Crininal Process: An Eval uative Study
(2d ed. 1998); Frank Belloni & Jacqueline Hodgson, OCrimnal
I njustice: An Evaluation of the Crimnal Justice Process in
Britain (2000); Blackstone’s Crinminal Practice 1999 (Peter
Murphy ed., 9th ed. 1999); Justice in Error (Cdive Wil ker &
Keir Starmer eds., 1993); Mke MConville et al., The Case for
the Prosecution (1991); John Hatchard, Criminal Procedure in
Engl and and Wales, in Conparative Crimnal Procedure, ch. 4
(John Hatchard et al. eds., 1996); G aham Hughes, English
Crimnal Justice: Is it Better Than Qurs?, 26 Ariz. L Rev.
507 (1984).

On the law of pretrial disclosure, see David Corker,
Disclosure in Crimnal Proceedings (1996); Roger Leng &
Ri chard Taylor, Blackstone’s Guide to the Criminal Procedure
and Investigations Act 1996 (1996); John Niblett, D sclosure
in Crimnal Proceedings (1997); Anthony Edwards, The Crim nal

Procedure and Investigations Act 1996: The Procedur al
Aspects, 1997 Crim L. Rev. 321; Ben Fitzpatrick, Disclosure:
Princi pl es, Processes and Politics, in Mscarriages of

Justi ce: A Review of Justice in Error 151 (Cive Wl ker &
Keir Starmer eds., 1999); Roger Leng, Defence Strategies for

Information Deficit: Negotiating the CPIA 1 Int'l. J.
Evidence & Proof 215 (1997) [hereinafter Leng, Defence
Strategies]; Patrick O Connor, Prosecution Di scl osure:

Principle, Practice and Justice, in Justice in Error, supra,
at 101; British Acadeny of Forensic Sciences, D sclosure Under
t he Crim nal Procedure and I nvestigations Act 1996
(unpubl i shed papers presented at Seminar held at Gay' s Inn,
Dec. 1, 1999, chaired by Lord Mackay of Cashfern) (on file
with author); Home O fice, Di scl osur e: A Consul tation
Docunment (1995) (unpublished, on file with author); JUSTICE,
Di scl osure: A Consultation Paper, The JUSTI CE Response (1995)
(unpubl i shed, on file with author).

I refer in this Article to the inpact of the Police and
Crimnal Evidence Act 1984 (“ PACE’ ) on pretrial disclosure
of excul patory evidence, but | do not discuss PACE in detail.
For schol arship on PACE, see generally David Brown, Detention
at the Police Station Under the Police and Crimnal
I nvestigations Act 1984 (Home O fice Research Study No. 104,
1989); David Brown, Investigating Burglary: The Effects of
PACE (Home Ofice Research Study No. 123, 1991); David Brown,
Pace Ten Years on: A Review of the Research (Home Ofice
Research Study No. 155, 1997) [hereinafter Brown, PACE Ten
Years On]; Stephen Mston & GCeoffrey M Stephenson, The
Questioning and Interviewi ng of Suspects Qutside the Police
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Procedure and Investigation Act, 1996 (“ CPIA" or
“the Act” )% and a subsidiary Police Code of
Practice (" the Code” ).?* The Act nmde nmjor
changes in the law governing the prosecution’s
duty to disclose exculpatory evidence to the
def ense. ** Al t hough | Wil | describe these
devel opnents in English disclosure law, | do so
only in order to give context to a related, but
distinct, feature of the Act that is of prine
interest in this Article: the Act’s conprehensive
regul ati on of prosecution access to information in
police files. The Act provides that:

1l.the police nust list on schedules all existing
items of relevant evidence, including excul patory
evi dence, and their |ocation;

2.the police must give copies of the schedules to
t he prosecution;

3. the police nust give the prosecutor access to
all investigatory materials in their possession;
and

4. record-keeping obligations nust be assigned to
specific police officers or enployees, who nmnust
certify their conpliance in witing to the
prosecut or.

In the following sections | wll describe the
background to the Act, its requirenments regarding
the disclosure of excul patory evidence in serious
crimnal cases, and the duties of police to

Station (Royal Commin on Crim Justice, Research Study No. 22
1993); M chael Zander, The Police and Crimnal Evidence Act
1984 (rev'd 2d ed. 1990); dive Coleman et al., Police
I nvestigative Procedures: Researching the Inmpact of PACE, in
Justice in Error, supra, at 17; Synposium The Police and
Crimnal Evidence Act 1984, 1985 Crim L. Rev. 535; Gordon Van
Kessel, The Suspect as a Source of Testinonial Evidence: A
Conparison of the English and American Approaches, 38 Hastings
L.J. 1 (1986).

32. Crimnal Procedure and Investigation Act, 1996, ch. 25
(Eng.) [hereinafter CPIA].

33. Crimnal Procedure and Investigations Act 1996, s.23(1):
Code of Practice (effective Apr. 1, 1997), reprinted in
Bl ackstone’s Criminal Practice 1999, supra note 31, app. 6
[hereinafter CPIA Code of Practice]. In this Article |I refer
to the Act and Code of Practice together as “ the Act."

34. As discussed infra, these changes were notivated by
percei ved abuses of the defendant’s right, under prior law, to

broad, “ open file” discovery. See infra notes 51-60 and
acconpanyi ng text.
35. Except for “ sensitive” itens, copies also are given to

the defense. See infra notes 83-90 and acconpanyi ng text.
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i nvesti gat e, record, retain and reveal such
evidence to the prosecutor. I will then discuss
i ssues that have arisen regarding inplenentation
of the Act. Readers who would |ike background

informati on about the English system of crimnal
prosecution may refer to the brief discussion of
this subject in Appendix A to this paper.?

A. The Evol ution of Pre-1996 English Disclosure
Law

The conpl ex history of English disclosure |aw has
been detailed elsewhere.® Until enactment of the
CPIA in 1996, England had no formal system of
di scovery in crimnal proceedings.®*® However, the
accused’s right to advance notice of relevant
evidence in possession of the prosecution was
considered a fundanmental right.?3 On the other
hand, before 1996 the accused owed only a very
l[imted duty to disclose his defense to the
prosecution.* This was radically changed by the
new Act.

English law distinguishes between evidence that
the prosecution intends to produce at trial to
prove its case, and ot her rel evant “ unused
material” in its possession. As to the forner,
English practice for at |east the past century has
requi red advance disclosure of the prosecution
case to the defense.* The pre-Act |aw governing
di scl osure  of unused evidence developed as

36. See infra Appendix A (Oganization of Crimnal Courts,
Prosecution and Poli ce, and Police Record-Keeping, in
Engl and) .

37. See generally N blett, supra note 31 (detailing the
hi story of English disclosure law); O Connor, supra note 31,
at 101-27 (sane).

38. See Niblett, supra note 31, at 3.

39. “[I]n our adversarial system in which the police and
prosecution control the investigatory process, an accused s
right to fair disclosure is an inseparable part of his right
to a fair trial.” R v. Brown [1995] 1 Crim App. 191, 198
(opinion of Steyn, L.J.) (noting in dicta that there is no
prosecution duty to disclose information tending to discredit
def ense witnesses); see also Corker, supra note 31, at 7-9,
21-39 (discussing the devel opnent of disclosure |aw).

40. Prior to the Act, the defense was required to disclose
only alibi defenses and intention to present expert evidence.
See infra notes 86-88 and acconpanyi ng text.

41. See Corker, supra note 31, ch. 4; N blett, supra note
31, at 34.
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fol | ows. Foll owi ng several m scarriages of
justice in the 1970s involving fabrication of
evidence and/or non-disclosure of exculpatory

evi dence, #? t he Att or ney Cener al in 1981
prormul gated the Guidelines for the D sclosure of
“ Unused Material” to the Defence.® The
GQui delines declared that, in cases to be tried on
i ndi ctment, prosecutors have a duty before trial
to disclose “ unused material” to the defense.
“ Unused mmterial” had to be disclosed “ if it

ha[d] some bearing on the offence(s) charged and
t he surroundi ng circunstances of the case.” * The
di scl osure obligation was subject to specifically

defined discretionary exceptions but, in case of
doubt, a presunption in favor of disclosure
applied.*

The @uidelines were the first statenent of
nationally uniform disclosure principles, but were
not legally binding.* The courts, however, cane
to regard the @uidelines as reflecting mninmm
comon |aw requirenents. Furthernore, in the
fifteen years bet ween promul gati on of t he
Qui del i nes and passage of the 1996 Act, the courts
expanded the prosecution s disclosure obligations
in two nmajor respects: first, by elimnating the
prosecution’s uni | ateral di scretion, asserted
under the Cuidelines, to wthhold disclosure in
particul ar cases; and second, by broadening the

42. See Corker, supra note 31, at 35; N blett, supra note
31, ch. 3; O Connor, supra note 31, at 102-06; infra notes 61-
63 and acconpanyi ng text.

43. See The Attorney-Ceneral’s Cuidelines for the Disclosure
of “ Unused Material” to the Defence (1981), [1982] 74 COim
App. 302, reprinted in N blett, supra note 31, app. 1

[ herei nafter Guidelines]. The Guidelines were promnul gated
imediately following issuance of the Philips Conmnission
report, which was critical of prosecution disclosure

practices. See Corker, supra note 31, at 28. For discussion
of the events leading up to issuance of the GCuidelines, see
Ni bl ett, supra note 31, ch. 6.

44, Cuidelines, supra note 43, § 2. Di sclosure was to be
acconpl i shed by providing copies of docunents shorter than 50
pages, and pernitting inspection of |onger ones. See id. 8§ 4-
5.

45. See id. 88 6, 9.

46. See Corker, supra note 31, at 34.

47. See Royal Conmission on Criminal Justice, Report 91 n.20
(London: HVSO, 1993) [hereinafter Runciman Commin Report]
(stating that the guidelines “ to all intents and purposes
have the force of law' ).
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scope of the “ unused material” that nust be
di scl osed. Bot h devel opnent s significantly
influenced the content of the 1996 Act. In a

third inportant st ep, the Crown Prosecution
Service issued record-keeping guidelines to the
police.

The Gui del i nes initially aut hori zed t he
prosecutor unilaterally to wthhold otherw se
di scl osable material from the defense in a nunber
of specifically defined circunstances. The Court

of Appeal, however, in reversing the notorious
wrongful conviction in Regina v. Wrd, *® elin nated
the prosecutor’s unilateral discretion. Appl yi ng
the civil law doctrine of “ public interest

imunity” (“ PIl1” ), the Court instead required
the prosecutor in each case to obtain court
appr oval to wi t hhol d sensitive itens of
di scl osable material from the defense.* The 1996
Act incorporated the regime of judicial control
over non-di scl osure based upon PII.?>°

The 1989 @ui nness Ruling® broadened the scope of
unused material” that nust be disclosed to the
def ense. The court nmade clear that *“ the

48. Regina v. Ward [1993] 1 WL.R 619, 692 (Eng. CA).
Judith Ward was rel eased after serving 18 years in prison for
causing several fatal explosions. Her successful appeal
reveal ed nmssive suppression of exculpatory nmaterial by
governnent officials. See Niblett, supra note 31, at 1-3, 74-
77, 115-16.

49. See Niblett, supra note 31, chs. 9, 10; see also Rowe &
Davis v. United Kingdom (Eur. Commin H R, Cct. 20, 1998),
reprinted in 1999 Cim L. Rev. 410, 411 (finding it a
violation of Article 6 of the European Convention on Human
Rights for prosecutor to decide nondisclosure of allegedy
sensitive materials wthout opportunity for trial court
review). Ward also required the prosecution to notify the
defense of its application for PIl, but the Court laid down
exceptions to the notice requirement, which remain in force
after adoption of the CPIA 1996. See Corker, supra note 31, at
115-19; N blett, supra note 31, at 78-79.

50. See infra notes 83-90 and acconpanyi ng text.

51. R v. Saunders & Ohers (unreported, Central Crimnal
Court, Aug. 29, 1989) (“ Quinness 1" ). The opinion is a trial
judge’s opinion, which is neither “ reported” nor published.
The history of the Saunders litigation is referred to in R wv.
Saunders, [1996] 1 Crim App. 463. See also R v. Saunders,
1990 &rim L. Rev. 597 (briefly summarizing the history of the
case). Publ i shed mentions of the “ unreported” opinion of
the trial judge (Henry) may also be found in N blett, supra
note 31, at 3, 67; Fitzpatrick, supra note 31, at 154-55 &
nn. 12-18; and O Connor, supra note 31, at 108.
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GQuidelines were not confined to statenents, but
included any docunment or information conveyed
orally which had a bearing on the offence charged
or surrounding circunstances. In short [subject
to the PII exception], virtually everything
gathered or created by the investigator was prinm
faci e disclosable.” 2

Seeking to conply with the Guinness Ruling, the
Crown Prosecution Service in 1992 issued a three-
page nenorandum known as the “ Qui nness Advice,"®3
to chiefs of police throughout the country. The
Advice made clear that the disclosure duties of
the “ prosecution” extend to police officers and
forensic scientists® and charged these parties
with an obligation to preserve potentially
di scl osable material and make it available to the
prosecution. Specifically, it provided that “ [i]n
the course of any enquiry . . . police officers
should maintain a schedule of all material com ng
into their possession and should copy that
schedule to the CPS with the case papers.” ** The
Advice listed a nunmber of categories of material
that should be retained and included in the
schedul e, including notes of interviews wth

52. Niblett, supra note 31, at 71 (enphasis added).
Al though the scope of disclosable material was marginally
narrowed in 1994 to material that was “ relevant or possibly
relevant to an issue in the case,” it remamined extrenely
broad. Regina v. Keane, [1994] 1 WL.R 746, 752. The breadth
of the prosecutor’s disclosure duty is reflected in the Code
of Conduct for barristers, requiring prosecutors to “ ensure
that all relevant evidence is either presented by the
prosecution or made available to the defence.” Code of
Conduct of the Bar of England and Wales, Standard 11.2
(enphasi s added).

53. Crown Prosecution Service, (Quinness Advice (1992),
reprinted in O Connor, supra note 31, at 123 [hereinafter
Gui nness Advi ce] .

54. @uinness Advice, supra note 53, para. 3. The courts
al so def i ned “ the prosecuti on” broadl y to i ncl ude
prosecution experts for purposes of the disclosure obligation.
See Corker, supra note 31, at 38. Al t hough several notorious
English miscarriage cases were attributable to the suppression
of forensic evidence, “ neither the [CPIA 1996] nor the
[Practice] Code addresses the duty of scientists to disclose
[ excul pat ory] i nformati on, ei t her to the police and
prosecutors or to the defence.” M ke Redmayne, Process Gins
and Process Values: The Crimnal Procedure and | nvestigations
Act 1996, 60 Mod. L. Rev. 79, 82-83 (1997).

55. See @uinness Advice, supra note 53, para. 5 (enphasis
added) .
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act ual or pot enti al W t nesses, suspects, or
def endant s, statenents t aken from potentia
Wi tnesses “ whether or not they assist the
prosecuti on case,” docunent s cont ai ni ng a
description of the alleged crimnal by a potentia
W t ness, crinme reports, cust ody records,
comuni cati ons wth forensic W t nesses, and

materials casting doubt upon the reliability or
consi stency of potential wtnesses, or upon the
reliability of a conf essi on. %® Rel evant
information received orally nust be recorded and
included on the schedule.?’ The recording and
scheduling duties inposed on police by this
docunent were carried forward into the CPIA and
the Code of Practice.*® Furthernore, the defense
becane entitled under the Act to receive copies of
the police schedules [listing relevant, non-
sensitive material s gat her ed in t he
i nvesti gation. *°

As a result of these developnents, by the md-
1990s the defendant charged with a serious crine
in England was entitled to virtually “ open file”
di scovery. He had a right to copy or inspect the
evidence supporting the prosecution's case, as
wel|l as any relevant “ unused material” that m ght
“ possibly” be relevant to an issue in the case
or which mght realistically provide a lead to
such evi dence. The sole exception to this right
was through judicial grants of public interest
imunity. But even in such cases, the police were
required to record and reveal the information to
t he prosecutor.

B. The Legislative and Political Background to the
CPI A

Law enforcenent dissatisfaction with such broad
defense access to unused material was a nmajor
reason for the passage of the 1996 Act. Passed by
a conservative governnment, the Act’s primary goa
and effect was to restrict defense access to

56. Id. para. 8.

57. See id. para. 9.

58. See CPIA, supra note 32, § 23(1)(b); CPIA Code of
Practice, supra note 33, 88 5.1-5.5, 6.2.

59. See CPIA, supra note 32, 8§ 2A(3); CPIA Code of Practice,
supra note 33, § 6.3.
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information in police and prosecution files. At
the same tinme, by formalizing and expandi ng police
duties to investigate and record potentially
excul patory evidence, and to reveal it to
prosecutors, the Act reinforced the prosecutor’s
access to all relevant evidence.

The 1996 Crimnal Procedure and Investigations
Act was one of several mmjor pieces of |law reform
| egislation enacted in England since the md-
1980s. The immediate inpetus for many of the
refornms was a series of notorious mscarriages of
justice that attracted public attention in Geat
Britain during the past few decades.® Sone arose
out of prosecution for |RA bonbings in the 1970s;
others were ordinary crimnal cases.® A nunber of
of ficial conmm ssions were appointed to investigate
particular mscarriages and/or to consider the
need for systemic reforns.®® Many of their reform
proposals were enacted into |egislation, the nost
i nportant of which for our purposes was the Police
and Evidence Act, 1984 (" PACE' ) and Codes of
Practice.® PACE reforned police procedures for

60. See infra notes 69-71 and acconpanying text.

61. For a summary of the history of recent mscarriage cases
in the United Kingdom and subsequent |aw reform nmeasures, see
Ashworth, supra note 31, at 11-18; Belloni & Hodgson, supra
note 31, at 1-21; Justice in Error, supra note 31, at 6-13.
The rol e of non-disclosure of excul patory evidence as grounds
for reversing some of these convictions, and others, is
di scussed in Niblett, supra note 31, at 17-21.

62. See N blett, supra note 31, at 21-31.

63. See, e.g., Lord Devlin, Report to the Secretary of State
for the Hone Departnent of the Departmental Conmmittee on the
Evi dence of Identification in Crimnal Cases (London: HVSQO
1976) (reviewi ng wr ongf ul convi ctions and di scussi ng
procedures relating to identification evidence); Runcinman
Conmi n Report, supra note 47 (sane).

64. See generally Zander, supra note 31 (outlining changes
nade under the Act). PACE was enacted follow ng the report of
the Philips Comm ssion, which was appointed in the wake of a
m scarriage of justice in the Confait case, [1975] 62 Crim
App. 53. See Justice in Error, supra note 31, at 7. There are
five PACE Codes of Practice: Code A (stop and search); Code B
(search and seizure); Code C (detention, treatnent and
questioning of suspects); Code D (identification); and Code E
(tape recording of interviews wth suspects). See Zander,
supra note 32, at 155.

Anot her inportant reform stemming from the 1981 Philips
Conmi ssion Report was the Prosecution of Ofences Act 1985,
whi ch established the Crown Prosecution Service. See Francis
Bennion, The New Prosecution Arrangenents: The Crown
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sear ch and sei zure, arrest, det enti on,
questi oni ng, and charge. ®°

Despite their origins in public inquiries into
convictions of innocent defendants, many of these

reforms served the “ law and order” politica
agenda of the conservative governnments then in
power . °° However, these |legislative and other

reforns also led to the adoption of strict record-
keeping requirenents for police investigators.
These requirenents—particularly under PACE—were
designed to prevent the sort of fabrication or
non-di scl osure of evidence that had characterized
some of the npbst notorious mscarriage cases.
Even before enactnent of the CPIA t hese
investigative records were nmade available to
prosecutors and, often, to the accused as well.®
In 1991, the Court of Appeal quashed the |RA pub-

Prosecution Service, 1986 Cim L. Rev. 3, 9; A F. WIcox,
Royal Commission on Crimnal Procedure: The Proposed
Prosecution Process, 1981 Crim L. Rev. 482, 483. Regar di ng
other crimnal justice reforms enacted in England in the past
decade, see supra notes 42-58 and acconpanyi ng text.

65. PACE section 59 also established a duty solicitor
schene, providing a nechanism to inplenent the right of
detai ned suspects to consult a solicitor at the police
station. See Andrew Saunders & Lee Bridges, The Right to Legal
Advice, in Justice in Error, supra note 31, at 37, 46-47,
Zander, supra note 31, at 107-10.

66. See, e.g., Lee Bridges & Mke MConville, Keeping Faith
Wth Their Own Convictions: The Royal Comm ssion on Crimnal
Justi ce, 57  Mod. L. Rev. 75, 76  (1994) (di scussing

conservative political influences on the 1993 Runciman
Conmi ssion  Report); see also infra notes 69-74 and
acconpanyi ng text. For exanpl e, PACE expanded police powers

to stop, search, and detain suspects. See Lee Bridges & Tony
Bunyon, Britain's New Urban Policing Strategy—the Police and
Crimnal Evidence Bill in Context, 10 J.L. & Soc’y 85, 85-94
(1983); Coleman et al., supra note 31, at 18-21. Al so, the
1994 Crimnal Justice and Public Oder Act restricted the
accused' s right of silence by allow ng corment on his exercise
of the right to remain silent during investigation and at
trial. See Crimnal Justice and Public Order Act, 1994, ch.
34(5) (Eng.). These changes were adopted despite the Royal
Conmission’s explicit rejection of them See Gegory W
OReilly, England Linmts the Rght to Silence and Moves
Towards an Inquisitorial System of Justice, 85 J. Oim L. &
Crimnol ogy 402, 404, 426-27 (1994). These restrictions on
the right to silence paved the way for simlar provisions in
the CPIA. See infra notes 85-88 and acconpanying text (CPIA
sections 5(5) and 11 require the defendant in Crown Court
cases to give a defense statenent, and allow coment at trial
on testinony inconsistent with it).

67. See supra notes 42-59 and acconpanyi ng text.
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bonbi ng convictions in the Birm ngham Six case.
On the sane day, the governnent announced
appoi ntment of a Royal Commission to study the
need for reforns in the crimnal justice system
The Runci man Conmi ssion’s Report,® issued in 1993,
influenced the 1996 Act’s provisions.’ Although
the Comm ssion was established in response to the

problem of wongful convictions, its technical
mandate, > and sone of its recommendations, gave
greater enphasis to values of crinme control. The

Conmmi ssion was directed, inter alia,

to consi der whether changes are needed in (i) the
conduct of police investigations and their
supervision by senior police officers . ;
(ii) the role of the prosecutor in supervising
t he gathering of evidence and deciding whether to
proceed with a case, and the arrangenents for the
di scl osure of mat eri al , i ncl udi ng unused
material, to the defence . 2

Both supporters and critics of the existing |aw
of pretrial disclosure presented testinony before
the Conmission, which accepted as wvalid two
criticisne of the status quo.™ First, the

68. See R v. Mllkenny & Others, [1992] 2 Al E. R 417, 432
(Eng. CA). This followed reversal of mnurder convictions in
anot her | RA pub-bonbing case, that of the “ Guildford Four.”
See Unreliability of Police Evidence Quashes Convictions: Law
Report, Tines (London), Cctober 20, 1989.

69. See Runci man Commin Report, supra note 47.

70. Oher reform legislation was also inspired by the
Conmmi ssion’s Report, including the Crimnal Justice and Public
Order Act, 1994, supra note 68, and the Crimnal Appeal Act,
1995. See Crimnal Appeal Act , ch. 35, 1995 (Eng.)
(establishing the Crimnal Cases Review Conmi ssion, an
i ndependent body to review clainms of wongful convictions).
The nobst recent addition to this series of English crimnal
justice reformlegislation is the Human Rights Act, 1998. See
Sybil D. Sharpe, Article 6 and the Disclosure of Evidence in
Crimnal Trials, 1999 Cim L. Rev. 273, 273 [hereinafter
Sharpe, Article 6].

71. Specifically, it was asked “ to exam ne the effectiveness
of the crimnal justice system. . . in securing the
conviction of those guilty of <crimnal offences and the
acquittal of those who are innocent, having regard to the
efficient use of resources . . . .” Runciman Commin Report,
supra note 47, at 1; see Bridges & McConville, supra note 66,
passim Sybil Sharpe, Disclosure, Imunity and Fair Trials, 63
J. Cim L. 67, 67-68 (1999) [hereinafter Sharpe, Disclosure].

72. See Runci man Commin Report, supra note 47, at 1.

73. Liberal critics disputed both findings, as well as a
third claim pressed by the governnment, that broad pretrial
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Conmi ssi on f ound t hat t he def ense coul d
unnecessarily burden the police and prosecution by
requesting large anmounts of material that was of
no genuine inportance to the defense. G ven the
sheer volunme of potentially relevant nmaterial
gathered in an investigation, conpliance with such
“ fishing expeditions” might not be feasible. ™
Therefore, strategic defense requests mght force
the prosecution to drop charges rather than bear

the costs of conpliance. Second, the Comm ssion
found that by pressing requests for unnecessary
but potentially sensitive material, the defense

could force the prosecution to drop charges rather
than risk the harms resulting from disclosure.”™
Inmplicit in this criticism was dissatisfaction
W th t he exi sting saf eguar ds for denyi ng
di scl osure based upon public interest imunity.’®
Based on t hese findi ngs, t he Conmi ssi on
recommended, and Parlianment eventually approved, a
new two-stage disclosure schene that applies,
effectively, to all <crimnal cases except for
uncontested cases in the nmmgistrates’ courts.”’
The Crimnal Procedure and Investigations Act 1996
and subsidiary Code of Practice also established,
in detail, the duties of police® to gather and
transmt potentially exculpatory evidence to the
prosecut or .

disclosure led to false “ anbush” defenses at trial and
unnerited acquittals. See Leng & Taylor, supra note 31, at 8-
10. Anbush defenses were discussed in the Runci man Commi ssi on
Report, supra note 47, at 98. See also Honme Ofice,
Di scl osure: A Consul tation Docunent 15 (1995) (unpublished,
on file with author) (arguing that defense disclosure is
necessary to prevent ambush defenses); JUSTICE, Disclosure: A
Consul tati on Paper, The JUSTI CE Response 18 (1995)
(unpublished, on file with author) (arguing that concerns
about ambush defenses are unfounded).

74. “ Even in sone straightforward cases the anount of
material collected during the course of the investigation can
be vol um nous. In major inquiries, even with conputerised
logs . . . it is scarcely possible to be sure that all the
material that has been generated has been listed.” Runcinman
Commin Report, supra note 47, at 93.

75. See id. 93-94; Redmayne, supra note 54, at 81.

76. See Sharpe, Disclosure, supra note 71, at 68.

77. See CPIA, supra note 32, § 3; see also Niblett, supra
note 31, at 230; Sharpe, Article 6, supra note 70, at 274.

78. The Act also applies to crimnal i nvestigations
conducted by officials other than the police. See CPIA supra
note 32, 8§ 1(4).
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The Code of Practice did not take effect until
April 1, 1997;’ by the time of ny visit to Engl and
in the Spring of 1999, it had been in place for
only two years. No systematic studies of the new
law s operation had been reported.®  Although ny
field interviews were limted in nunber, scope,
and geography, 8 they provide sone insight into the
issues that can arise in a system taking the
Engl i sh appr oach.

C. The Criminal Procedure and I nvestigations Act

1996
This section will briefly describe how the Act
changes the English |aw of pretrial discovery. It
will then describe the duties of police to
i nvesti gat e, record, retain, and reveal

excul patory evidence to the prosecutor, both as
prescribed by the Act and as they appear to work
in practice.

1. Disclosure Under the CPI A 1996

The Act does not alter the prosecutor’s duty to
disclose to the defense inculpatory material that
forms part of the prosecution’s case (the * used”
material).® However, it replaces the prosecutor’s

coomon law duty to disclose all of the unused
material wth a two-stage reciprocal discovery
schene. In the first stage, primary disclosure,
t he prosecuti on must di scl ose “ prosecution

79. Different parts of the Act itself went into effect on
different dates. See Leng & Taylor, supra note 31, at 6.
Before the law went into effect, nationw de training prograns
were held, including joint training for prosecutors and police
of ficers, designed collaboratively by both groups.

80. Informal surveys of experience under the Act had been
conducted ampbng barristers. See British Acadeny of Forensic
Sci ences, Di scl osure Under the Crimnal Procedure and
Investigations Act 1996 (unpublished papers presented at
sem nar chaired by Lord Mackay of Cashfern held at Gay’'s
Inn, Dec. 1, 1999) (on file with author); interview wth
Superintendent R K Golding, Police Representative, Trial
I ssues Group, CPS Headquarters, in London, UK (Apr. 14,
1999).

81. See supra note 31.

82. See supra notes 39-41 and acconpanyi ng text. The Code
presupposes that the police will turn over to the prosecutor a
file containing the material for the prosecution case. See
CPl A Code of Practice, supra note 33, 8§ 7.1, 7.3.



FI sHER BP 04/07/00 11:46 AM

122 FORDHAM LAW REVI EW [Vol. 68

material” 8 not previously disclosed, which in the
prosecutor’s opinion “ mght underm ne the case for
the prosecution.” # The defendant is then
requi red—on pain of sanctions®—to disclose his
defense to the charge.?®® Def ense disclosure is

83. “ Prosecution material” is defined in section 3 of the
Act as including information and objects that are in the
prosecutor’s possession or that he has inspected in connection
with the case. See CPIA supra note 32, § 3. For an argunent
that this definition gives the police effective control over
what is disclosed to the defense, see Leng, Def ence
Strategi es, supra note 31, at 219.

84. CPIA, supra note 32, § 3(1)(a). The test for primry
di sclosure is not further defined by the Act. CPS training
nmaterials interpret the test to require disclosure of “ any
material which is capable of having an adverse effect upon the
strength of the prosecution case.” Crown Prosecution Serv.,
Di scl osure Under the Criminal Procedure & lnvestigations Act
1996, at 7 (unpublished Briefing Paper to explain how unused
material is collected, scheduled, and disclosed at the Crown
Court) (on file with the author), and of “ anything that is
inconsistent with an essential part of the prosecution case or

could weaken it in a significant way . . . .7 Cr own
Prosecution Serv., Criminal Procedure and |nvestigations Act
1996, Joint Operational Instructions: Di scl osure of Unused

Material § 3.19 (unpublished, Mrch 24, 1997) (on file wth
author) [hereinafter Joint Operational Instructions].

85. The Act permits adverse comrent and/or inferences should
the defendant fail to give a tinely defense statenment, or give
inconsistent defenses, or present a different defense at
trial. See CPIA supra note 32, § 11. O her possible
sanctions agai nst the defendant are contained in the Crimnal
Justice and Public Order Act 1994, which provides sanctions
relative to the defendant’s silence or statements during
police questioning. See Peter Mrfield, Two Side-Effects of
Sections 34 to 37 of the Crininal Justice and Public Oder Act
1994, 1995 Crim L. Rev. 612, 612-14; Rosenmary Pattenden,
Inferences from Silence, 1995 Crim L. Rev. 602, 607-10. The
CPI A, which nakes clear that failure by police to abide by
their duties wll neither result in «civil or crimnal
liability nor in per se loss of the case, see CPIA supra note
32, 88 26(2)-(4), has been criticized for including sanctions
for nonconpliance only against the defense. See Leng & Tayl or,
supra note 31, at 24-25, 39-42. In Parliamentary debate, the
governnent had argued in favor of relying on the Bar’s Code of
Conduct and the Code for Crown Prosecutors to ensure that
correct ethical standards would be applied. See Sharpe,
Di scl osure, supra note 71, at 79-80.

86. Before the Act, the defendant was obliged to disclose
only alibi defenses and his intention to present expert
evi dence. See Criminal Justice Act, 1967, ch. 80, 8 Il (Eng.).
Expanded defense disclosure under the CPIA was designed to
narrow the issues for trial, to avoid costly *“ fishing
expedi tions” by the defense and last mnute *“ anbush”
defenses, and to allow the governnent to confine further
di sclosure to material actually relevant to contested issues.
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compul sory in <cases tried on indictnent, and
opti onal in cases tried sunmarily; in both
situations the right to secondary disclosure is
condi ti oned upon prior defense disclosure.? After
t he defendant has nade disclosure, the prosecutor
must make secondary disclosure to the defense of

material that “ mght be reasonably expected to
assi st the accused's defence” as disclosed by the
def ense statenent.® At both the primary and
secondary di scl osure st ages, t he pr osecut or
applies the applicable tests to both * non-
sensitive” and “ sensitive” material s. ®°
Regarding the latter, the Act preserves the

judicially admnistered exception to disclosure
based on the common Jlaw doctrine of public
interest imunity. %

See Runciman Comn Report, supra note 47, at 96. Critics
attacked the requirement of broadened defense disclosure as
shifting the burden of proof and undermning the presunption
of innocence. See Redmayne, supra note 54, at 84-86.

87. See CPIA, supra note 32, 88 5-6. Def ense disclosure is
nade by giving a statenent to the court and prosecutor setting
forth: (a) in general terns the nature of the accused s
defense; (b) the matters on which he takes issue with the
prosecution; and (c) for each matter, the reason why he takes
issue with the prosecution. See CPIA, supra note 32, § 5(6);
Ni bl ett, supra note 31, at 236-38.

88. CPIA, supra note 32, 8§ 7(2)(a). Exanpl es given by the
CPS of such material include relevant material that mght:
(a) assist the defense to cross-exanm ne prosecution w tnesses,
as to credit and/or to substance; (b) enable the defense to
call evidence or advance a line of enquiry or argument; or (c)
explain or nitigate the defendant’s actions. See Joint
Qperational Instructions, supra note 84, at § 3.40. For
criticismof the secondary disclosure test, see Leng & Taylor,
supra note 31, at 19-20, and N blett, supra note 31, at 239-
41.

89. See supra notes 49-59 and acconpanyi ng text.

90. See CPIA, supra note 32, at 8§ 3(6), 7(5), 21(2); CPIA
Code of Practice, supra note 33, 88 6.1, 6.12; supra notes 49-
50 and acconpanying text. The Act arguably extends the Public
I nterest Immunity exception beyond the narrow bounds
previously enforced in crimnal cases.

Thus, in especially sensitive circunstances, the prosecutor
can apply for pubic interest immunity from di sclosure without
notice to the defense. Under the Act, however, the prosecutor
need only obtain court approval for non-disclosure of material
that, in the prosecutor’s view, satisfies the test for prinmary
or secondary disclosure. See Sharpe, Disclosure, supra note
71, at 67, 69-70 (noting that one aimand effect of Act was to
exenpt much sensitive material from judicial consideration);
see also Leng, Defence Strategies, supra note 31, at 222
(recogni zing that Code 8§ 6.12, giving “ exanples” of naterial
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The new law radically restricts defense access to
the unused material possessed by the prosecution.
The defendant’s initial access depends entirely
upon prosecutorial screening of police files under
a subjective test.® Secondary access al so depends
upon prosecutorial screening, this tine under an
objective test that is subject, on application by
the defense, to judicial review® Such secondary
access, however, IS condi ti oned upon t he
def endant’s di scl osure of his defense.®

From ny inquiries it appears that the Act’'s
essential prem se—that police and prosecutors can
be relied upon to screen the unused material for
excul patory evi dence—r enmi ns deeply
controversial . % To critics of the Act, the
substitution of prosecutorial screening of unused
material s for def ense screeni ng gi ves t he
responsibility to l|ocate excul patory evidence to
those | east capable, and least notivated, to find
it.9 For this reason, liberal critics contend

that nay be considered sensitive, broadens the concept of
public interest beyond that previously reflected in the
crimnal case |aw).

91. Section 3 of the Act requires the prosecutor to disclose

material “ which in the prosecutor’s opinion mnmight undermne
the case for the prosecution.” CPIA supra note 32, 8§ 3(1)(a)
(enphasis added). This subjective test is “ designed to rule

out the possibility of judicial review " whereas the accused

“

may chal l enge prosecution disclosure (or the lack of it)
after secondary disclosure (s. 8).” Leng & Taylor, supra note
31, at 13.

92. See Leng & Taylor, supra note 31, at 13. CPIA section 8
(and court rules) pernmts a defendant who has given a defense
statenent, and who has reasonable cause to believe that
prosecution material exists that neets the test for secondary
di scl osure, to seek a court order against the prosecutor. See
Ni bl ett, supra note 31, at 240-41. On the limtations of
judicial review under the Act as an effective renedy for
i nconpl ete prosecution di scl osure, see Leng, Def ence
Strategi es, supra note 31, at 221-23.

93. See supra note 86.

94. See, e.g., Leng, Defence Strategies, supra note 31, at
216-18 (discussing the revolutionary nature of the changes in
di scl osure |aw). Controversy also surrounds the Act’'s
provision for non-disclosure of potentially exculpatory
evi dence based upon public interest immunity. See id. at 221-
23. Al so, considerable uncertainty exists regarding defense
access to materials in the possession of third parties,
including private entities such as hospitals, and public
agenci es such as social service agenci es.

95. See, e.g., Sharpe, Disclosure, supra note 71, at 79-80.
Pr of essor Sharpe further explains the potential problem
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that the Act’s pendul um has swung too far in favor
of the government. They conplain that the Act
gives the police primary control over disclosure,
that the police are neither able nor notivated to
identify potentially exculpatory material, and
t hat prosecutors are too overworked to nonitor the
police role.®® They also contend that the tests
for primary and secondary di scl osure are
defective,® that the exceptions to disclosure
based on public interest inmunity are too broad,

and that the procedural saf eguards  agai nst
i nproper grants  of imunity are inadequate.
Consequently, critics predict that the Act’'s
regine will produce a new round of m scarriages of

A fundanmental concern wunderlying the CPIA is the
significant onus placed upon the police to discern,
record, retain and reveal to the prosecutor any
information t hat “ may be rel evant” to t he
investigation. . . . Not only does this assume a sound
wor ki ng know edge of evidentiary principles on the part
of the police, it leads to an inverted “ bottom up”
deci sion-making structure wth Ilowranking officers
havi ng the greatest anbunt of discretion. It is only
after police determi nations have been nade, t hat
prosecutorial discretion in determning whether the
material mght undermne the case for the prosecution,
or reasonably assist the accused's defence, cones into
pl ay.
Id. at 79.

96. See Fitzpatrick, supra note 31, at 164-67; Leng, Defence
Strategi es, supra note 31, at 225; Sharpe, Disclosure, at 71,
79-80; British Acadeny of Forensic Sciences, Disclosure Under
t he Crim nal Procedure and I nvestigations Act 1996
(unpubl i shed papers presented at Seminar chaired by Lord
Mackay of O ashfern at Gray's Inn, Dec. 1, 1999) (on file with
author); interview with defense solicitor in London, UK
(Apr. 14, 1999).

97. The primary disclosure test has been criticized as
overly vague, unworkable, and essentially indistinguishable
from the test for secondary disclosure. See Leng & Taylor,
supra note 31, at 12-15; Sharpe, Disclosure, supra note 71, at
71-73. Al so, because the test is subjective, and therefore
may be insulated from court review, prosecutors have little
incentive to construe it broadly. See Redmayne, supra note 54,
at 81. The Runci man Conmi ssion had recomended much broader
primary discl osure of:

all material relevant to the offence or to the offender
or to the surrounding circunstances of the case,
whet her or not the prosecution intend to rely upon that
material. . . . In addition, the prosecution should
inform the defence at this stage of the existence of
any other material obtained during the course of the
inquiry into the offence in question.
Runci man Conmi n Report, supra note 47, at 95-96
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justice like those that previously led the courts
to give defense counsel direct access to the
police files.® Police and prosecutors, in
contrast, generally approve the balance struck in
the Act between protection of innocent defendants
and efficient prosecution of the qguilty. They
blanme problens in operation of the Act on the
failure of other actors in the system including
judges, to follow its dictates.® They have also
protested the costly burden of paperwork required
by PACE and the CPI A 1%

From an Anerican observer’'s point of view,
however, another aspect of the English system is
not ewort hy: in serious, contested cases, the Act
gi ves prosecutors access to pol i ce- prepared
schedules that list all relevant material gathered

in the investigation. Except for separate
schedules of *“ sensitive” materials, the defense
also receives copies of these schedules. In

deci di ng disclosure issues, the prosecutor has the
right to inspect all of the materials listed in

98. See interviews with defense solicitors in Birmngham
UK (Apr. 13 and Apr. 21, 1999); supra notes 42-49 and
acconpanyi ng text.

99. Police conplain about the lack of conpliance by defense
lawers who fail to provide detail ed defense statenments, and
by judges who, wthout requiring such statements, order the
prosecution to give the defense blanket access to police
files. See interview with defense solicitor in London, U K
(Apr. 14, 1999); interview with Principal Crown Prosecutor,
Casework Services Division, CPS Headquarters, London, in
London, U K (Apr. 14, 1999); interview wth Superintendent
R K. CGolding, Police Representative, Trial Issues Goup, CPS
Headquarters, London, in London, U. K. (Apr. 14, 1999).
Prosecutors blane the police for inadequately screening the
unused material for exculpatory material. As a result, judges
di strust the adequacy of police screening, and pressure
prosecutors to allow the defense direct access to police
files, in order to do the screening thensel ves.

100. See interviews with staff at Wst Mercia Constabul ary
Headquarters, Training and Devel opnent, in H ndlip, Wrcester,
UK (Apr. 15, 1999); see also Alan Mackie et al., Preparing
the Prosecution Case, 1999 Crim L. Rev. 460, 462 (reporting
that police in 1993 asserted they were being “ strangled by
paper wor k” as the result of PACE and file-keeping
requirements).

101. O course, access to the schedules is not the sane as
access to itenms listed on the schedule. The defense may only
examine the actual itens thenselves by consent of the
prosecution, or, after disclosure of the defense statenment, by
court order under CPlIA section 8. See infra text acconpanying
notes 160-173.
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the schedul es. These fornal mechani sns  for
revealing the fruits of police investigation, both
i ncul patory and exculpatory, to the prosecutor,
contrast starkly with the informal, lowvisibility
and unstructured l'i nks bet ween police and
prosecution that characterize Anmerican practice.

2. Duties of the Police

The prosecutor’s disclosure duties under the Act
apply to material in the prosecutor’s possession,
or which has been revealed to him by police
i nvestigators. % The CPIA Code of Practice!®
describes the police duties to ensure that the
prosecut or becones aware of all relevant fruits of
the investigation. These duties consist of
general responsibilities, the duty to investigate
excul patory as well as inculpatory |eads, and the
duties to record, retain, and reveal relevant
information to the prosecutor. We shall discuss
these duties in turn, both as they are defined by
| aw and as they appear to work in practice.

a. Ceneral Responsibilities

In every crimnal investigation the chief of
police nust designate an officer to function as
the disclosure officer.' The officer in charge of

an i nvestigation nmust ensure t hat pr oper
procedures are in place for recording and
retaining investigative material,! and that all
relevant nmateri al is made available to the

di scl osure officer.?® The disclosure officer is
responsible for examning investigative material
retained by the police, revealing it to the
prosecutor, and formally certifying that he has
done this. In routine cases, the investigator and
di scl osure officer mght often be the sane person.

102. See CPI A, supra note 32, § 3.2.

103. See CPI A Code of Practice, supra note 33

104. See id. 88 3.1-3.6; Leng & Taylor, supra note 31, at 42-
43. Civilian enpl oyees of the department nmay also serve in
this capacity. The chief nmust also designate officers to
serve as the officer in charge of the investigation, and as
the investigator. See CPIA Code of Practice, supra note 34, 88
3.1-3.3.

105. See CPI A Code of Practice, supra note 34, 8§ 2.1.

106. See id. § 3.3.



FI sHER BP 04/07/00 11:46 AM

128 FORDHAM LAW REVI EW [Vol. 68

In a major inquiry, where many officers mght be
brought in to the investigation, a separate person
will wusually be appointed disclosure officer, and
all the investigating team nenbers wll funnel
information to him In sone forces, once the
investigation is conplete and a charge filed, the
investigators wll hand over responsibility for
disclosure to an “ admnistrative support wunit”

within the force. 1%

b. Duty to Investigate Excul patory as well as
I ncul patory Leads

M scarriages of justice can result from one-sided
i nvestigati ons because they ignore evidence that
mght contradict belief in the prinme suspect’s
guilt. To avoid this risk, section 23(1)(a) of
the Act provides, for the first tinme, that police
must take “ all reasonable steps . . . for the
purposes of the investigation,” *® and the Code
requires investigators to “ pursue all reasonable
lines of inquiry, whether these point towards or
away fromthe suspect.” 1

107. See id. 8§ 3.1-3.3; interview with Crowmn Prosecutor, in
Coventry, U K (Apr. 6, 1999).

108. These wunits, also known as Criminal Justice Support
Units (“ CISU ), were created to relieve uniforned officers
of the adnministrative burdens of final file preparation. They
may be staffed by civilians. See Mchael Mguire & dive
Norris, The Conduct and Supervision of Crimnal Investigations
36 (Royal Commin on Crim Justice, Research Study No. 5,
1992); see also John Baldwin & Adrian Hunt, Prosecutors
Advising in Police Stations, 1998 Crim L. Rev. 521, 531-32
(discussing the difficulties faced by administrative support
units); interviews with staff at Wst Mercia Constabulary
Headquarters, Training and Devel opnent, in H ndlip, Wrcester,
U K (Apr. 15, 1999).

109. See Barrie Irving & Colin Dunnighan, Human Factors in
the Quality Control of CID Investigations 12 (Royal Commin on
Crim Justice, Research Study No. 21, 1993) (describing four
stages of police investigation: first, police gather evidence
to define one or nobre prine suspects; second, police identify
and arrest suspects; third, police establish a case against
the suspect sufficient to neet the test of prosecution;
fourth, if police fail at step three, they repeat it; if they
are partially successful, they try to find nore evidence).

110. CPI A, supra note 32, § 23(1)(a).

111. CPI A Code of Practice, supra note 33, § 3.4 (“ Wat is
reasonable in each case wll depend on the particular
ci rcunstances.” ). Thi s requi rement i mpl ement s
recommendati ons of the Royal Conmission. See Runciman Conmi n
Report, supra note 47, ch. 2, para. 13 (stating that even if a
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The practical inpact of this new duty remains to
be seen. According to Roger Leng, this
requirement, added late to the Bill, mght be seen
“as a cynical attenpt to appease the opposition
whilst falling short of enforceability by the
courts.” 2 Several informants described this
provi sion as unenforceable, and therefore unlikely
to affect police behavior.' However, as M. Leng
notes, a court mght exclude evidence'* or stay
proceedi ngs**® if police disregard the duty. Al so,
the defense mght raise questions before the jury
as to why the police did not explore alternative
hypot heses. My interviews wth police suggest
that the fear of adverse consequences at trial
m ght notivate police in serious cases to conply
with the duty, as in the follow ng case.

A woman was charged with the stabbing nurder of

“

suspect has already confessed, police should interview as
nmany witnesses to the offence as practicable, including any
whom the suspect suggests nmay be able to exonerate him or
her” ); «c¢f. Standards Relating to the Administration of
Crimnal Justice Standard 3-3.11(c) (3d. ed. 1992) (“ A
prosecutor should not intentionally avoid pursuit of evidence
because he or she believes it wll damage the prosecution's
case or aid the accused.” ); Note, Toward a Constitutiona
Right to an Adequate Police Investigation: A Step Beyond
Brady, supra note 27, at 842-48 (discussing police duty to
investigate under the Sixth Anmendnent). In the United States,
a defendant may elicit evidence at trial to establish the
i nadequacy of the police investigation in failing to pursue
excul patory |eads. See Comonwealth v. Reynolds, 708 N E. 2d
658, 662 (Mass. 1999).

112. Leng, Defence Strategies, supra note 31, at 224.

113. See interviews with Crown Prosecutor, in Coventry, U K
(Apr. 6, 1999); interview with Principal Crown Prosecutor,
Casewor k Services Division, CPS Headquarters, in London, U K
(Apr. 14, 1999).

114. Section 78 of PACE authorizes courts to refuse to adnit
prosecution evidence if, “ having regard to all t he
ci rcunst ances, including the ~circumstances in which the
evi dence was obtained, the adm ssion of the evidence would
have such an adverse effect on the fairness of the proceedi ngs

that the court ought not to admt it.” Police and Crim nal
Evi dence Act, 1984, ch. 78 (Eng.). The defense night argue
for exclusion, Leng suggests, “ where the accused's ability to

answer [the prosecution] evidence is substantially prejudiced
as a result of the failure of the police to follow up
available Ilines of inquiry favouring the accused.” Leng,
Def ence Strategies, supra note 31, at 229.

115. Courts have the power to stay the proceedings if, as the
result of government abuse of the process, the accused cannot
receive a fair trial. See Leng, Defence Strategies, supra note
31, at 229-30.
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the man who was driving the car in which she was a
passenger . She clained that a car with tw nen
had pursued the victimis car, and one of the
pursuers fought wth and stabbed the victim She
described the route and the two nen. Because
W tnesses saw the victinmis car en route with no
car in pursuit, the police doubted the woman' s
story. But the police published her description
of the two nen, appealing for public help.
Menbers of the public phoned in the names of 70
suspects fitting the descriptions. Because the
police feared cross examnation at trial regarding
why they did not pursue this “ reasonable |ine of
inquiry,” the police investigated all 70, and
excluded them all.® The police mght have
investigated the defendant’s claim even if they
had no duty to do so under the Act, but the
exi stence of the duty mght give nore strength to
a defense argunent at trial that the investigation
was defective

The  requirenent t hat police “ pursue all
reasonable lines of inquiry” also invites the
defense proactively to request that the police
investigate particular alternative hypotheses. !’
In cases in which the police believe the grounds
for such a request are baseless, they mght be

placed in a dilenmma: whether to spend scarce
investigative resources or risk enbarrassnent at
trial for ref usi ng to t ake “ reasonabl e”

i nvestigative steps.!® This requirement may

therefore lend itself to strategic manipul ati on by
t he defense. On the other hand, by giving the
defense a nodest <call on finite investigative

116. The police also recorded the statenment of another
witness, who at the tine of the “ pursuit” heard two cars
race past his w ndow, which faced a road near, but not on, the
route that the defendant had described. This was disclosed to
the defense which, wthout notice, argued at trial that the
defendant and victim had followed this other route. See
interview with Head of Major Crines Unit, West Mercia Police
HQ, in Wrcester, UK (Apr. 26, 1999).

117. A defense lawer predicted that defense solicitors in
child abuse prosecutions, who lack the ability to conpel
production of child welfare agency records, wll request the
police to “ do their job” by reviewing the records for
excul patory material. See interview with defense solicitor in
London, U. K. (Apr. 12, 1999).

118. See interview with Head of Mjor Crimes Unit, West
Mercia Police HQ, in Wrcester, UK (Apr. 26, 1999).
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resources largely controlled by the state, the Act
may enhance the Ilikelihood of a nore bal anced,
i nparti al i nvestigation. Also, to forestall
abuse, the prosecution may | ook to the trial judge
to exclude questions or argunents referring to
police failure to t ake “ unreasonabl e”

i nvestigative steps.!®

c. Duty to Record Potentially Excul patory
I nformation

Since 1992, administrative guidelines issued by
the Crown Prosecution Service have required the
police to maintain schedules of all investigative
materials comng into their possession and provide
copies of the schedules to the CPS. % The
guidelines Ilisted a nunber of categories of
material that should be retained and included in
the schedul es, including notes of interviews with

act ual or pot enti al Wi t nesses, suspects, or
def endant s, st atenent s t aken from potential
Wi tnesses “ whether or not they assist the
prosecution case,” docunent s cont ai ni ng a
description of the alleged crimnal by a potenti al
Wi t ness, crine reports, cust ody records,
conmuni cati ons with forensic Wi t nesses, and

materials casting doubt wupon the reliability or
consi stency of potential wtnesses, or upon the
reliability of a conf essi on. 12 Rel evant
i nformation received orally had to be recorded and
i ncl uded on the schedul e. *#

The 1996 Act gave legislative force to this
previous duty established by the guidelines:
police nust record, retain, and reveal to the
prosecutor in schedule form all *“ material” '

119. See Donald A Dri pps, Rel evant But Pr ej udi ci al
Excul patory Evi dence: Rationality Versus Jury Trial and the
Right to Put on a Defense, 69 S. Cal. L. Rev. 1389, 1399
(1996) (arguing that a judge's power to exclude prejudicial
excul patory evidence safeguards state interest in accurate
fact-finding agai nst the danger of irrational acquittals).

120. See @uinness Advice, supra nhote 53, at 124-25. The
Gui nness Advice is also discussed supra at notes 54-58 and
acconpanyi ng text.

121. See G@ui nness Advice, supra note 53, at 125.

122. See id. at 126.

123. “ Material” includes both information and objects. See
CPlI A Code of Practice, supra note 33, § 2.1.
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that “ may be relevant to the investigation.” 24
The Act futher defines “ material” as information
that appears to have “ sonme bearing on any offence
under I nvestigation or any per son bei ng
investigated, or on the surrounding circunstances
of the case, unless it is incapable of having any
inmpact on the case . . . ."” ® Wien rel evant,
police must also record negative information, such
as a wtness's failure to observe an alleged
occurrence. 2

The inportance of the recording requirenent
cannot be overstated: unless excul patory evidence
is recorded, it may be lost forever to a suspect
who Jlater seeks to establish his innocence
Qpinions differ on the extent to which the police
actually conmply with this duty under the Act; it

is easy, after all, not to wite sonething down.
Unti | credi bl e st udi es are conduct ed of
investigation wunder the Act, the extent of
compliance cannot be known. However, certain

observations of the English experience can be
made.

First, the recording duty conflicts with a strong
police tendency not to wite down information that
the police do not want disclosed.' This tension

is nost likely to arise in cases involving
sensitive information, such as the existence of an
i nf or mant . The Act requires police to reveal the
exi stence of relevant, sensitive, unused naterial
to the prosecutor, who, if the mterial is
ot herwi se discl osabl e, nust apply for court
aut hori zation to withhold it fromthe defense.!?®
Second, in conplex crimnnal i nvesti gations
involving the use of HOLMES, '?® conprehensive
records of relevant information are nmde and
preserved. This illustrates the incidental

124. 1d. 88 4.1-4.4; Leng & Taylor, supra note 31, at 43-44.
Recording may be in witing or electronic form and nust be
done contenporaneously, i.e., “ at the tinme it is obtained or
as soon as practicable after that tinme.” CPI A Code of
Practice, supra note 33, 88 4.1, 4.4.

125. CPI A Code of Practice, supra note 33, § 2.1.

126. See id. § 4.3.

127. See interview with senior Crown Prosecutor, in Abingdon,
U K (Apr. 18, 1999).

128. See CPIA, supra note 32, 8§ 3(6).

129. “ HOLMES" records are described in Appendix A infra
not es 354-67 and acconpanyi ng text.
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benefit to defendants of a system adopted in order
to enhance investigative efficiency by requiring
records to be made of “ everything” Ilearned in an
i nvestigation.

Third, several of ny informants believed that the
Act had nmade police nore conscious of their duty
to record and reveal excul patory evidence.®® They
believed that training progranms, reinforced by the
threat of disciplinary sanctions, are causing
police to internalize the nornms established by the
Act . My visit to a regional police training
facility®™ illustrated this process. Because it
struck nme as remarkable conpared to the training
that | suspect occurs in nost Anmerican police
academ es, | describe it in sone detail.

| attended a regularly scheduled class on the
CPIA for eight probationary police constables who
had served as police officers for eighteen

nont hs. 132 All of the officers had experience
i nvestigating and preparing files in their own
crimnal cases. In addition, each had at sone

time been assigned to a special adninistrative

130. As one experienced Crown Prosecutor said, the Act
‘ concentrates the police mnd on unused material.” As a
result, the police record nore than they did previously, and
some of what they record favors the defense. See interview
with senior Crown Prosecutor, in Abingdon, UK (Apr. 18,
1999).

However, police often report “ negative” evidence in
ambi guous terns that conceal its true inport. For exanple, in
a burglary case police testified that “ fingerprint checks at

point of entry were negative.” Bot h prosecutors and defense
counsel thought that this neant that police had found no
prints. In fact, prints had been found, but they turned out

not to belong to the defendant, nor to any other known person.
(The defendant’s prints were on the itenms taken in the
burglary, but he claimed he had found the items on the
street.) Wen this fact came out after trial, the CPS did not
oppose defendant’s appeal of his conviction. According to ny

informant, the police nust be trained to report nore
specifically what they nean by a “ negative” investigative
result. See interview wth Principal Crown Prosecutor,

Casewor k Services Division, CPS Headquarters, in London, U K
(Apr. 14, 1999).

131. The training occurred at Wst Mercia Constabulary
Headquarters. The West Mercia region is nade up of rural areas
and small towns, and enconpasses Shropshire, Wrcestershire,
and Herefordshire. The region's largest city has a popul ation
of 200, 000.

132. New police constables spend their first two years of
service as probationers.
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unit in her force, whose task was to prepare case
files and evidence for submission to the CPS. 3

After 1 was given an opportunity to introduce
myself to the class and explain my interest, the
instructor led a discussion on the group's

understanding of the Act and their experiences
under it.

Di scussi on focused on the duty to pursue, record,
and retain “ negative” evi dence. Sever al
participants related instances in which they had
encountered and recorded such evidence. One told
of a case in which “ every witness gave a different

account.” Accordingly, he subm tted their
statements to the prosecutor, along with coments
on their unreliability. Another told of a

“violent disorder” case in which two |ineups were
held but the suspect was not identified; he had
recorded this.*® A third told how, in an assault
case, bloody boots were seized, bagged incorrectly
in plastic, and not pronptly sent for blood

anal ysi s. As a result, they were useless as
evi dence. The officer recorded the * whole
shanbl es” about the boots in the file. Wile none
of these police actions in thensel ves is
remar kabl e, it 'S signi ficant t hat t he

participants saw their actions as exanples of
conpliance with their duty to record, retain, and
reveal information that underm nes the prosecution

133. These are known as Crinminal Justice Support Units
(“ QJSUs” ) or Administrative Support Units (“ ASUs” ). I'n
forces where they exist, the CISUs assune the functions of the
di scl osure officer once the investigation has been conpleted
and the charge filed. These units were created to relieve
uni forned officers of the administrative burdens of final file
preparation. See interviews with various staff at Wst Mercia
Const abul ary Headquarters, Training and Devel opnent, in
H ndlip, Wrcester, UK (Apr. 15, 1999); see also Baldwin &
Hunt, supra note 108, at 531-32 (discussing difficulties
encountered by the ASUs); Maguire & Norris, supra note 108, at

36 (sane).

134. I do not know why this officer, who was apparently
conducting the investigation, was also involved in the
identification procedures. See supra notes 64-67 and

acconpanying text (PACE requires independent identification
officer to administer identification procedures and record
results). Al so, because PACE entitles the defense l[awer to
be present at the lineup, the lawer would know of the non-
identification; therefore, police recording of the fact would
not greatly benefit the defense. | am grateful to Roger Leng
for bringing the last point to nmy attention.
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case.
At some point in the discussion, the instructor
pl ayed devil’s advocate: *“ You have 52 cards. Two

are the wong color. Wat do you do with the two?
You have a statenent that hel ps the defense. You
have seen the victim You know that the defendant
is guilty. Wy not tear up the statenent?” The

group’s responses included coments |ike, “ Because
it’s a legal docunent, you can't;” “ It wouldn't
be fair;” “ It’s not our job to be judge and jury;

at the end of the day, we never know who did it;”
“1f you start wth a mnor breach of the rules
where do you stop?” Some brought up the possible
sanctions for failure to comply with the Act’'s
commands. **  Accusing them of talking I|ike boy
scouts and girl scout s, the instructor asked
whether they had not seen nobre experienced
officers “ bend” the rules. A couple reported
that other officers sonetines bent PACE rules
restricting the power to stop and search suspects,
but none reported seeing the CPIA rules “ bent.”
The class then watched a videotape of a sinul ated
crime. A young man snatched the victims purse as
she was standing on the street, and ran. The
victim and an eyew tness described the perpetrator
to an officer at the scene. A suspect who fit the
descriptions was questioned, and his photograph
was identified both by the victim and the
eyew t ness. The victim tel ephoned the police on
the next day and retracted her identification—it
“ happened so fast,” she “ couldn’t be sure.”
Must her retraction be reduced to witing? Yes.
Wy ? It is relevant information, which nust be
schedul ed, supplied to the prosecutor, and flagged
as neeting the test of “ primary disclosure” —
i.e., it undermnes the case for the prosecution. 3

135. The sanctions raised in class discussion included |osing
the chance to convict a guilty accused, internal discipline,
and crimnal liability. In fact, the Act insulates police
fromcivil or crimnal liability sinply for violating their
duties wunder the Code. See CPIA supra note 32, § 26(2).
Training materials mention the foll owi ng possible consequences
for failures to conply: release of the accused fromthe duty
to make defense disclosure, acquittal of the accused, reversal
of a conviction, awarding of costs against the prosecution,
and di sci plinary pr oceedi ngs. See Joi nt Oper at i onal
Instructions, supra note 84, § 1.24.

136. See CPIA Code of Practice, supra note 33, § 7.3
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After primary disclosure is made to the defense
the video continues with the defendant submtting

a “ defence statenent” <claimng alibi: he was in
a certain café with a friend at the tinme of the
i nci dent . The defense statenent also blames the

crime on youths from a certain housing project.
The police interview the proprietor of a shop
adjacent to the scene of the crime who confirns
that youths from that project had been hanging
around his shop shortly before the crine. Must
the police record and reveal that statenment to the
prosecutor? Yes, because it is relevant (though
“ negative” ) material. Al so, because it “ m ght
be reasonably expected to assist the [accused’ s
def ence]” ¥ as disclosed by the defense statenent,
it should be flagged to the prosecutor as neeting
the test of secondary disclosure. Fur t her
i nvestigation destroys the defendant’s alibi: the
owner of the café where the defendant clains to
have been tells the police that the café was
cl osed for renovations on the day of the crine.

The value of training such as | observed is
difficult to determne, but there is good reason
to doubt its efficacy. As Mke MConville and
col | eagues have shown, t he police possess
over whel m ng power to magni fy and Create
i ncul patory facts, and to suppress exculpatory
facts.?® Many reasons exist for themto do so in
the service of their own institutional goals and

(requiring police to give the prosecutor a copy of “ any
nmaterial casting doubt on the reliability of a witness” ).
137. See CPI A Code of Practice, supra note 33, § 8.2.
138. In the words of M ke MConville:
O course it is comonly thought that evidence is
‘discovered” by the police and that such discoveries
are the mark of a good investigator. . . . [l]n a very
real sense, the police construct evidence . . . . The
police have, at a nobst fundanental level, the ability
to select facts, to reject facts, to not seek facts, to
evaluate facts and to generate facts. Facts, in this
sense, are not obj ective entities whi ch exi st
i ndependently of the social actors but are created by
t hem
McConville et al., supra note 31, at b56. Through case file
reviews and interviews with officials, the authors studied the
processi ng of over 1000 cases by the police, prosecutors, and
courts. See id. at 1. The authors argue that “ the creation
of evidence in one way or another is not a deviant police act
but a standard form of production. The processes of
production . . . are all-pervasive.” 1|d. at 87.
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constraints. '3 For exanple, resource linmtations
commonly create pressure for speedy closure of
investigations.* Also, police are vulnerable to
“confirmatory bias,” the well-known general
tendency to “ seek out or selectively attend to
information which confirnms what they believe or
‘“know to be the case,” while ignoring or
dismssing information that ~contradicts their
theory. ! Also, especially in high profile cases,
investigators may be notivated to build a case

agai nst a suspect. As one experienced defense
| awyer said, “ | trust the constable on the street
to wite things down. But in a big case

involving the CID, trying to build a case against
a suspect, that’s who | don't trust.”

All of these tendencies are supported by the
culture of policing, which discourages *“ rocking
the boat” by *“ question[ing] the quality or
propriety of other officers’ conduct, decision-

139. The police “ create” facts to justify case decisions
that foster police goals such as maintenance of public order
and police authority, satisfaction of the wishes of
influential segnments of community, and insulation of the
police fromcriticism See id. at 25-29, 65, 97-98.
140. “ Records . . . are always directed towards closure. The
privileged status accorded police accounts generally ensures
that closure takes place by suppressing and delegitinmating
alternative accounts.” |d. at 81; see also Roger Ede & FEric
Shepherd, Active Defence: A Lawyer’'s @Quide to Police and
Def ence |nvestigation and Prosecution and Defence Disclosure
in Crimnal Cases 64-65 (1998) (discussing police bias toward
“ attaching crimnality to an individual” whom police believe
has comitted a crine).
141. See Ede & Shepherd, supra note 140, at 64; Randy Borum
et al., Inmproving Cinical Judgnent and Decision Mking in
Forensic Evaluation, 21 J. Psychiatry & L. 35, 47-48 (1993).
McConville and his colleagues describe how this occurs in
practice:
In constructing cases to fit the decisions the police
wish to make, the police adopt an adversarial role.
Their job is to build the strongest possible case
agai nst the defendant. Naturally they do not choose to
hel p defendants, by drawing out their |egal defences or
emotional problems for instance, but they are not
required to by any |law or set of guidelines.
McConville et al, supra note 31, at 181; see also id. at 77
(noting that in police interrogation, “ [w here the suspect
asserts innocence or introduces evidence which would support a
defence, this is generally ignored” ).
142. Interview with defense lawer, in Birm ngham U K (Apr.
13, 1999). “ CID' refers to the detective unit.
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maki ng, actions and attitudes.” ' In an attenpt
to counter the tendency to build one-sided cases
agai nst presunptively guilty suspects, since early
1993 all police in England have been trained in
t he “ PEACE" nmodel of I nvestigative
interview ng.* Adopted jointly by the Hone Ofice
and the Association of Chief Police Oficers,
PEACE obligates police, when taking statenents,
“to confront contradictions or anonalies and,
where these cannot be resolved, to include these
in the docunent—not to edit them out.” %
Unfortunately, despite extensive PEACE training,

of ficers’ “witness interviewng remains the
Achil | es’ heel of police investigations.”
Empirically, Roger Ede and Eric Shepherd note that
“ [r]esearch, particularly t hat based upon

recordings of officers interviewng wtnesses,
shows that witness interviewng and its product—
W tness statements—Ieave a lot to be desired.” ¥
Anmong the reasons for this conclusion, the authors
mention the disinclination of police to take full
notes or use tape recording. This enabl es police

to prevent | ater scrutiny of mani pul ative
interview ng techni ques designed to produce “ good
statenents,” i.e., statenents that are plausible,

consi stent, and incul patory. *®
Whil e these reports are discouraging, it does not

143. Ede & Shepherd, supra note 140, at 67. Qpinions differ
as to whether, or to what extent, the culture of policing in
Engl and has changed since the introduction of PACE in 1984.
One police official reported that officers who did not Iike
the new rules left the police, and those that stayed |earned
to accept and obey the new rules. See interview with training
instructor at West Mercia Constabul ary Headquarters, Training
and Devel opnent, in Hndlip, Wrcester, UK (Apr. 15, 1999).
144. “ PEACE’ is an acronym standing for different stages of
the interview process. See Ede & Shepherd, supra note 140, at
40. The training consists of a five-day course. See id. at
60. For further details regarding the requirenments of PEACE,
see id. at 40-50; see also id. at 59 (citing Police Staff
Coll ege, Branshill, A @ide to Interviewing (1996), as a
source of PEACE gui delines).

145. Ede & Shepherd, supra note 140, at 79.

146. 1d.
147. 1d.
148. See id. at 79-82. The authors also criticize police
practices in obtaining descriptions of suspects from

witnesses, and in failing to take statenents from w tnesses
whose informati on would not support the police theory of the
case. See id. at 83-86.
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necessarily follow that training in PEACE
guidelines and CPIA requirenments is not worth the
cost . The crucial questions are whether it is

possible to heighten police sensitivity to the
risk of wongful convictions and to the value of
recording negative i nformati on, and whet her
sufficient incentives can be created to induce
police to follow such recording requirenents. The
answers to these difficult questions do not
exist.' |t does appear, however, that training
both in the classroom and in the field strongly
reinforces the Act’s detailed normative framework
for the recording of excul patory evidence.*® To ny
know edge, neither such a detailed franmework nor
any conparable training effort exists in the
United States.

149. McConville and his colleagues are highly skeptical of
the proposition that a change in the law can bring about
change in police investigating and reporting practices. See
McConville et al., supra note 31, at 198-208; see al so Russell
Hogg, The Politics of Crimnal Investigation, in Social Theory
and Legal Politics 120, 126 (Gary Wckham ed., 1987) (denying
that law “ can direct police work in any neaningful sense” ).
If, however, one can alter police goals, their conduct in
recording and reporting investigations wll follow See
Brown, PACE Ten Years On, supra note 31, at 243-56 (concl uding
from studies of the inpact of PACE that new legal rules can
alter existing police practices provided they are clear,
acconpani ed by adequate training, backed up by effective
sanctions and supervision, and that the public is aware of its
rights); Andrew J. MCurg, Good Cop, Bad Cop: Usi ng
Cognitive Dissonance Theory to Reduce Police Lying, 32 UC
Davis L. Rev. 389, 429-30 (1999) (advocating use of training
and nentoring prograns to change police attitudes toward
acceptability of lying); see also Christopher Sl obogin, Wy
Li beral s Should Chuck the Exclusionary Rule, 1999 U IIIl. L.
Rev. 363, 392-400 (arguing that entity liability of police
departnents pronotes systemc deterrence, achieved through
training and internal discipline).

150. Verbal expressions of opinion by probationers in a
training class, in the presence of a stranger |ike nyself, are
obviously not reliable predictors of behavior on the job.

Nonet hel ess, | was inpressed with the honesty, sincerity, and
maturity of the group nenbers. Ganted, they were an
unrepresentative group on a nunber of counts. They had

operated under the CPIA since entering the force; officers
with |onger service might have had nore resistant attitudes.
Al so, police working in urban environnents, where drugs,
gangs, and nore serious crimes are prevalent, could be
expected to view the Act differently than the rural and small -
town police | net. This distinction nmight also apply to
detectives (CID), as opposed to constabl es.

151. | am aware of no enpirical study of police training in
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d. The Police Duty to Retain Excul patory Evi dence

Police nust retain recorded information that
my be relevant to the investigation,” %2
including the following categories of potentially
rel evant material : 1% police reports, police
not ebook entries, custody records, information
from tapes or telephone nessages containing
descriptions of an offence or offender, wtness
statenents—both the final versions and any draft
versions “ where their content differs from the
final version” —records of interviews wth actual
or pot enti al Wi t nesses and suspects,
communi cations between police and experts, “ any
material casting doubt on the reliability of a

confession . . . [or] a wtness,” and any other
material that mght undernmine the case for the
prosecuti on. % In the words of one police
official, “ we nust keep everything,” including

“jottings before an interview and after an
interview.” ' The Code also specifies the length
of time for which material nust be retained; for
incarcerated convicts, the material nust be kept
until the person is released from custody. *°¢

As a practical matt er, the need to save
“ everyt hi ng” relevant to the investigation of
Crown Court cases, and of contested nmagistrates’
court cases, inposes a demanding and potentially
costly standard. '’ Courts can dism ss prosecutions
if police failure to retain potentially relevant

the United States that considers training in the duty to
record excul patory evidence. But see Fisher, Just the Facts,
supra note 17, at 26-27 & n.132 (reviewing training materials
from six police departnents in several states that suggest
that police are formally instructed to record “ all relevant
evidence” in their reports, but given a stronger, inplicit
nessage to record only incul patory evi dence).

152. CPI A Code of Practice, supra note 33, § 5.1.

153. See id. § 5.4.

154. See id. 88 5.1-5.4; Leng & Taylor, supra note 31, at 43-
45.

155. Interviews wth staff at Wst Mrcia Constabulary
Headquarters, Training and Devel opnent, in H ndlip, Wrcester,
U K (Apr. 15, 1999).

156. See CPI A Code of Practice, supra note 33, 8 5.8

157. Anong other things, conformance with the requirenent
could require, over time, the building and naintenance of
costly storage facilities. | heard conflicting accounts as to
whet her this was a serious problemfor the police.
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mat erial prejudices the defendant’s ability to get
a fair trial. For exanple, courts have dism ssed
cases for “ abuse of process” because video
recordings from caneras nonitoring downtown street
activity were taped over or |ost before the trials
of defendants charged wth crinmes on adjacent
streets. 8

e. The Duty to Reveal Information to the Prosecutor

(i) The Legal Framework

After a suspect has been charged, the police nust
transmit to the prosecutor a file containing the
evidence in support of the prosecution case.®™ At
the sane tine, they nmust reveal to the prosecutor

all additional *“ unused material” that may be
relevant to the investigation.' This is done in
the foll ow ng nmanner: In all Crown Court cases,

and in contested mmgistrates’ court cases, the
di scl osure officer nmust prepare a schedule
describing each item of relevant material retained
by the police.' Separate schedul es are prepared
for “ sensitive” mat eri al s'®2  that may be
privileged from disclosure, and “ non-sensitive”

material s.** The scheduled itens nust be nunbered
consecutively and described in sufficient detail
to enable the prosecutor to decide whether she
needs to inspect the material before determ ning
whether or not it should be disclosed to the

158. See interview with Crown Prosecutor, in Coventry, UK
(Apr. 6, 1999).

159. See supra Part 1.C 2.

160. See CPIA Code of Practice, supra note 33, 88 7.1-7.5.
Li ke the prosecutor’s disclosure duties, the police duties are
continuing. See CPIA supra note 32, 8§ 9; CPIA Code of
Practice, supra note 33, 8§ 8.1-8.3.

161. See CPIA Code of Practice, supra note 33, 88 6.6-6.8,
7.1-7.5. The fornms and schedul es by which the police transnit
nmandated information to the CPS are uniformfor all of Engl and
and Wales. See supra notes 51-59 and acconpanying text. The
schedul es indicate the |location of each listed item See infra
Appendix C (sanple forns for sensitive and non-sensitive
material).

162. See Schedule of Sensitive Mterial (Form Ms 6D),
reproduced in Appendix C, infra.

163. See Schedul e of Non-Sensitive Unused Material (Form MG
6C), reproduced in Appendix C, infra
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defense. '™ As to itens listed in the schedul e of
sensitive material, the disclosure officer nust
al so state the reasons why in the public interest
the material should not be disclosed. %

In addition to providing the prosecutor wth
schedul es of wunused sensitive and non-sensitive
materials, the police are required to give her
copies of particular materials.' These materials
i ncl ude: records of the first description of a
suspect given to police by a potential wtness,
information given by the accused providing an

“ explanation for the offence,” any material
casting doubt on the reliability of a confession
or W t ness, and ot her materials that t he

investigator Dbelieves are subject to primry
di scl osure because they might undermne the case
for the prosecution. On a special form the
di scl osure officer nust alert the prosecutor to
those itenms that he believes mght satisfy the
tests for primary and secondary disclosure, and
gi ve reasons for his beliefs.® The prosecutor nay
al so ask the police to submt specified retained
material to her for inspection, in order to decide
whet her such material should be disclosed to the
def ense.

After reviewing and approving the schedul es
prepared by the police, the prosecutor nmnust sign
and forward the schedule of non-sensitive
materials to the defense, together with copies of
any materials the prosecutor chooses to provide as
primary disclosure. ® In order to receive
secondary disclosure, the defendant must then

164. See CPI A Code of Practice, supra note 33, § 6.9.
165. See id. § 6.12. The Code gives exanples of material
that mght, depending on the circunstances, be too sensitive

to disclose. Exanples range from nmaterial relating to
national security or received from foreign sources or
intelligence agencies to material “ given in confidence” or

which reveals “ directly or indirectly, techniques and nethods
relied upon by a police officer in the course of a crimnal
investigation.” Id.

166. See id. § 7.3.

167. See id.

168. See id. § 7.2.

169. In practice, the defense receives the schedules, in
accordance with the apparent legislative intent, but the
statutory |l anguage is not crystal clear. See CPIA supra note
32, 8 4; Leng & Taylor, supra note 31, at 36.
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subnmit a defense statenment, which the prosecutor
must forward to the police disclosure officer.!
The disclosure officer nust then review the
retained material in police files and “ draw the
attention of the prosecutor to any material which
m ght reasonably be expected to assist the defence
di scl osed by the accused; and he nust reveal it to
him?” 7 Both when the disclosure officer
initially sends the schedules of unused naterial
to the prosecutor, and after he reviews the files
again in light of the defense statement, he nust
certify in witing to the prosecutor that “ to the
best of his know edge and belief, all material
whi ch has been retained and nade available to him
has been reveal ed to the prosecutor.” 2

(ti)lnmplementation of the Act

Most informants, including every prosecutor |
interviewed, criticized the police for failing to
perform their duties properly.?!™ The police
responsibilities, which are at the heart of the
di scl osure schenme, involve four major tasks: (D
describing scheduled materials in sufficient
detail; (2) providing the prosecutor with copies
of certain nmat eri al s; (3) accurately
di sti ngui shing between sensitive and non-sensitive
materials; and (4) identifying nmaterial t hat
shoul d be disclosed to the defense. In practi ce,
reportedly, the police often fall short in each
t ask: police descriptions on the schedules tend

to be general and uninformative; required copies
of records such as first descriptions and

170. See Joint CQperational Instructions, supra note 84, §
3. 35.

171. CPI A Code of Practice, supra note 33, § 8.2.

172. 1d. § 9.1. Police are also required to check whether
certain prosecution w tnesses have previous convictions, and
reveal them to the prosecutor. But whether such convictions
should be disclosed is a decision in each case for the
prosecutor, applying the tests for primry and secondary
di scl osure. See Joint Operational Instructions, supra note 84,
Annex B (entitled “ Previous convictions and cautions of
prosecution witnesses” ).

173. For critical accounts of the Act in operation, as well
as criticisnse of the Act as inpracticably “ perfectionist,”
see British Acadeny of Forensic Sciences, Disclosure Under the
Crimnal Procedure and | nvestigations Act 1996, supra note 31,
passim
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suspects’ explanations are not provided;!* non-
sensitive materials, if favorable to the defense,
are often scheduled as sensitive;' sensitive
material s are not properly schedul ed; and
materials that should be identified as subject to
primary or secondary disclosure are not so
identified.

A prosecutor described the following illustrative
case to nme.'® A “ serial wfe abuser” was charged
with mul tiple counts of assaul t, fal se
i mprisonnent, and W t ness intimdation, al |

al l egedly commtted against his wife. Form MG 6C,
the Schedule of Non-Sensitive Unused Material,'”
contained only the follow ng entries:

Item Descri pti on Locati on
No.
1 Oficer's PNB [police|Wth Oficers
not ebook]
2 Crine File'® - -
3 Person in Custody Sheet MB Cell Bl ock
4 Fi ngerprints and Photo Ll yod House

The acconpanying file contained no copies of any
of the listed material, nor any indication of what
informati on was contained in the police notebook

or other scheduled materials. Form MG 6E, the
Disclosure Oficer’'s Report to the prosecutor that
must |ist the scheduled itenms that appear to

174. See Ede & Shepherd, supra note 140, at 92-93 (noting
that police keep CPS “ in the dark” by failing to disclose
guestionnaires conpleted in house-to-house inquiries, computer
printouts of police conmunications, full crinme reports, full
transcripts of wtness and suspect interviews, and other
original materials).

175. In one case, for exanple, a tape recording of the

def endant’s tel ephone call requesting an anbulance for the
vi ctim suggested, by the tone of his voice, that he was not
the assailant. The police Ilisted the tape on the

‘ sensitive” schedule. See interview with Principal Crown
Prosecutor, Casework Services Division, CPS Headquarters, in
London, U. K. (Apr. 14, 1999).

176. See interview with Crown Prosecutor, in Coventry, U K
(Apr. 6, 1999).

177. See this form infra Appendix C, showing infornmation
supplied in a different case.

178. This refers to the police file containing all
investigative materials in the case.
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underm ne the prosecution case or to assist the
defense, as well as copies of materials that are
required to be supplied to the prosecutor in every
case, was |eft bl ank. However, on a “ Confidenti al
I nformation” form?'® the police recited background
information indicating a long history in which
defendant’s wife would accuse the defendant of
abuse, then retract, claimng that she had started
the fight or making sonme other excuse. The police
believed that the defendant’s wife was frightened

of the defendant. This history should have been
i ncluded on either the schedule of non-sensitive
or of sensitive, unused material, but was not. O

receipt of the file, the Crown Prosecutor asked
the police to submt all of the unused material in
the case. Wen | spoke with her, she was waiting
for the files, which she expected would include
copies of all records pertaining to donestic
violence in the famly, including social welfare
and nedi cal records.

O her practitioners confirmed as typical the
pattern illustrated by the above case. Accor di ng
to nost informants, the police rarely flag unused
material as neeting the test of primary or
secondary disclosure. Thus, the principals of two
large firns of solicitors, who defend many serious
crimnal cases, each told ne that they had never
received any material in the primary disclosure
stage.'®™ One of themreported that, when he gives
the prosecution a defense statenent, he normally
gets nothing in secondary disclosure unless he
“ pushes.” 8

Because the police fail to describe the schedul ed
materials in sufficient detail to allow prosecutors
to decide whether the material nerits disclosure
and do not normally supply copies of the schedul ed
materials, the burden remains on the prosecutor to
ask the police for nore detailed scheduling of
and/or access to the underlying nmaterials. Wether
the Crowmn Prosecutor will take this initiative in a

179. Form MG 6, reproduced in Appendix C, infra.

180. See interviews with defense solicitors, in London, UK
(Apr. 12, 1999); interviews wth defense solicitors, in
Bi rmi ngham U K. (Apr. 13, 1999).

181. According to this solicitor, he could count instances of
secondary disclosure “ on the fingers of one hand.” Interview
with defense solicitor in Birm ngham U K (Apr. 13, 1999).
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particul ar case, or instead, relying on the police
response, will sinply sign the form letter stating
that no material subject to primary or secondary
di scl osure exists, depends upon the prosecutor’s
consci enti ousness and workl oad, ®? as well as the
nature and seriousness of the case.

In many cases the thoroughness of disclosure

review al so depends on the skill and persistence of
the defense |awyer in demanding access to
particul ar mat eri al s, or alternatively, t he

prosecutor’s assurance that she has personally
reviewed the unused materials and determ ned that
they do not satisfy the criteria for disclosure.
Faced with such demands, prosecutors m ght request

nore conplete and detailed schedules. 1In a case in
whi ch HOLMES'®® was used, these would consist of
comput er - gener at ed printouts listing al

i nvestigative actions, docunents, and other data.
Prosecutors m ght thensel ves inspect the underlying
docunents, or mght instruct the police to give the

defense lawyer full access to the police file,
m nus any potentially sensitive materials. In sone
| ocal es, judges will prevail upon the Crown to give
the defense such access, even—in flagrant

disregard of the Act—when the defense has not

182. Interviews with two Crown Prosecutors in the same office
reveal ed nmarkedly different approaches to their duties under
the Act. One of the prosecutors said that he woul d never sign
such a disclosure formw thout requesting and studying all of
the scheduled materials, such as property slips, crinme
reports, custody records, command and control |ogs, and PACE

prenmi ses search |ogs. If the last itemlists eight officers
who were present at the search, he will ensure that he has
statenents from all eight. If any are missing, he will ask

for statenents to be taken fromthe rest, and read those. The
ot her prosecutor said that he relies entirely upon his (para-
legal) case worker to review the material, and will sign the
di sclosure form unless the worker brings sonething to his
attention indicating he should not. See interview with Senior
and Subordi nate Crown Prosecutors, in Abingdon, U K (Apr. 13,
1999). Al of ny informants agreed that sone prosecutors
routinely sign off on disclosure forns prepared by the police.
In a few |l ocations chief prosecutors have announced a policy
of refusing to accept police schedules that are insufficiently
detailed. See interview wth Principal Crown Prosecutor,
Casewor k Services Division, CPS Headquarters, in London, U K
(Apr. 14, 1999).
183. See infra Appendix A, notes 361-65 and acconpanying
text.
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supplied a defense statenent.® The willingness of
some prosecutors and judges to allow the defense
direct access to the unused materials despite the
requirements inposed by the new law reflects a
belief that the prosecutor lacks the time, and the
police lack the ability and/or the notivation, to
properly identify excul patory materi al

D. Concl usi on

Despite t he controversies sur roundi ng t he
adoption and inplenmentation of the 1996 Act, there
seens to be general agreenent on three inportant
proposi tions: first, that in contested cases the
police should be required to record, retain, and
reveal to the prosecutor all of the relevant
material gathered in the investigation; second,
that formal processes are needed to structure the
comuni cati ons between police investigators and
the prosecutor, including a strong prosecutorial
role in police training; and third, that the
def ense should have access at |east to schedul es
of the non-sensitive relevant material. Despite
the failure of English police in practice to
provi de sufficiently detail ed and conpl ete
schedul es and copies of wunused materials in the
first instance, the schedules function, at |east
in routine, serious,?® contested cases, to alert
both the prosecution and the defense to the

184. This appears to occur commonly in London, for exanple,
at the hands of judges who nay be ignorant of, or indifferent
t o, the Act’s requirements. See interview wth defense
solicitor, in London, U K (Apr. 12, 1999).

185. Although roughly the same police and prosecution
responsibilities regarding exculpatory evidence apply to
contested sunmary and Crown Court proceedings, inportant
i mpl ement ati on di fferences exi st as bet ween sunmary
prosecutions and Crown Court proceedings. According to all of
ny informants, the Act is not generally followed in cases
litigated in the magistrates’ court: the police often do not
subnmit schedul es of unused material, and prosecutors are nore
likely to sign off on police schedules w thout pressing the
police for nore detailed descriptions or reviewing the listed
material to see whether it is disclosable. Al so, defendants
in nmagistrates’ ~court proceedings rarely submt defense
statenents, and therefore rarely ask the court to order
di scl osure under section 8 of the Act. See interview wth
Crown Prosecutor, in Coventry, UK (Apr. 6, 1999); interview
with two defense solicitors, in Birmngham U K (Apr. 13,
1999 and Apr. 21, 1999 respectively).
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exi stence and |ocation of basic materials known to
t he poli ce. It then falls to the defense |awyer,
with the aid of the court if necessary, ' to press
the prosecutor to review the materials or to allow
the defense to do so. Thus the English system
establishes a framework to give prosecutors
regul ar access to a conprehensive record of the
police investigation. This is precisely the sort
of access that the US. Supreme Court in Kyles
assunmed was available to prosecutors in this
country. %7

. LESSONS OF THE ENGLI SH EXPERI ENCE FOR THE UNI TED
STATES. THE PROSECUTOR S ETHI CAL DUTY TO SEEK EXCULPATORY
EVI DENCE KNOWN TO THE PQLI CE

Al t hough many features of the English experience

should be of interest to Anericans,'® | shall
concentrate on two that | find nost instructive as
they m ght relate to inplenentation of the
prosecutor’s Brady duties: government regul ation

186. This can be acconplished informally, or by means of a
formal application under Section 8 of the Act. See CPIA, supra
note 32, § 8.

187. See supra notes 1-4 and acconpanyi ng text.

188. The English have adopted several safeguards that m ght
be worth enul ating, such as the use of i ndependent
“identification officers,” see infra notes 351-55 and
acconpanying text, the requirenent that interrogations be
recorded, see supra notes 152-56 and acconpanying text, and
the Crimnal Case Review Comm ssion, see supra note 70. These
reforns resulted from “ post-nortenf inquiries, established
in response to notorious mscarriages of justice. See al so
Fred Kaufman, Conm ssion on Proceedings Involving CGuy Paul
Morin (Queen's Printer for Ontario, Canada, 1998), available
in <http://ww. att or neygeneral . j us. gov.
on.ca/htm/MORIN norin.htm> (visited Mar. 2, 2000) (official
conmi ssion of inquiry into wongful nurder conviction and
incarceration of young man later cleared by DNA evidence).
The English experience also shows that reform conmm ssions can

operate as doubl e-edged swords: an inquiry established in
response to public concern over conviction of the factually
innocent nmay be *“ captured” by conservatives, producing

reforns designed to facilitate conviction of the factually
guilty. C. Craig M Bradley, The Failure of the OCrimnal
Procedure Revol uti on: A Response, 47 J. Legal Educ. 129, 133
(1997) (acknow edging that national codification of crimnal
procedure regulations in the United States would risk
“letting political considerations unacceptably dimnnish the
rights of crimnal suspects,” but still preferring the
relative clarity of conprehensive procedural codes to the
confusion and inconsistency of constantly shifting case |aw).
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of police record-keeping, and neasures ensuring
the prosecutor’s access to investigative police
files. As to the former, even before enactnent of
the CPIA in 1996, the English inposed a set of
el aborate record-keeping requirenments on the
pol i ce. 1# Requirements neant to enhance the
objectivity and reliability of i nvestigative
records, such as those governing police notebooks,
t he role of PACE cust ody officers and
identification officers, and policy books, serve
to I ncr ease t he transpar ency of pol i ce
investigation to external review ' Oher devices,
such as the use of HOLMES to investigate sel ected
maj or crimes, were designed to achieve efficient
crime detection, but have the same incidental
ef fect. The 1996 Act gave legislative force to
the previously established duty of police to
record and retain relevant investigative material.

Regardi ng prosecutorial access to police files,
PACE, the CPIA, and the Practice Codes established
under both statutes give prosecutors detailed
gui dance regarding the specific itenms that they
must obtain from investigators before trial, and
in what form?® These requirenents track
corresponding police duties to record and reveal
such items to prosecutors.

Thus, t he Engli sh have est abl i shed a
conprehensive regulatory framework for police
record-keeping and revelation of case informtion
to the prosecutor. They have also devoted
significant resources to enforcing this regine,
including such neasures as promulgation of
appropriate forms and schedules, training of
police and prosecutors, ! and the designation of

189. These requirenents were inmposed under PACE and the
Gui nness Advi ce. See supra notes 51-59, 64-68 and acconpanyi ng
text; infra Appendi x A

190. Wile scholars disagree on the effectiveness of the PACE
record-keeping refornms, nost agree that they have at |east
partially achieved their aim See supra notes 64-66 and
acconpanying text. But some argue that the PACE
“ safeguards” sinmply mask and legitimate the exercise of
broad police discretion. See Bridges & Bunyon, supra note 66
at 91-94; McConville et al., supra note 31, at 118-23.

191. See supra notes 69-101 and acconpanyi ng text.

192. Initial training of police and prosecutors, for which
substantial witten materials were prepared, was carried out
before the CPIA was inplenented. See interview with Principa
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particular police personnel to perform record-
keepi ng duties as cust ody of ficers, 19
identification of ficers, and di scl osure

of ficers. %

Li ke  Engl and, the United States requires
prosecutors to disclose excul patory evidence known
to the police.' However, the two countries take
radically different approaches to inplenenting the
prosecutor’s duty. In the United States, the
absence of legislative or other regulation of
pol i ce recor d- keepi ng and transm ssi on of
information to prosecutors is starkly apparent.
Anerican legislatures have traditionally taken a
“ hands-of f” approach to the regulation of police
practices. ¥’ Fur t her nor e, it appears that
Ameri cans have not commtted significant resources
to the task of training police to record and
reveal excul patory evi dence to prosecutors.

Crown Prosecut or, Casewor k Servi ces Di vi si on, CPSs
Headquarters, in London, U K. (Apr. 14, 1999).

193. See infra Appendix A notes 339-45 and acconpanying
text.

194. See infra Appendix A, notes 350-52 and acconpanying
text.

195. See supra notes 104-08 and acconpanyi ng text.

196. See supra note 165 and acconpanying text. In the United
States this is constitutionally required by Kyles, see supra
notes 1-4 and acconpanying text; see also US. Dep't of
Justice, 9A Departnent of Justice Manual, Crinminal Div., § 9-
90. 210, at 9-1943.3 (1997) (discussing prosecutor’s duty,
under case law, to search for Brady information in the files
of “ aligned agencies,” defined as agencies “ actively
involved in the investigation or the prosecution of a
particular case” ); Frednan, supra note 5, at 348 (“ [Alll
information within a particular prosecutor’s office falls
within the anbit of Brady.” ); Hochman, supra note 5, at 1677-
79 (discussing prosecutor’s duty to gather exculpatory
evidence held by persons outside the prosecutor’'s office); Lis
Wehl, Keeping Files on the File Keepers: \Wen Prosecutors
are Forced to Turn Over the Personnel Files of Federal Agents
to Defense Lawyers, 72 Wash. L. Rev. 73, 75-77 (1997)
(discussing duty of prosecutors to search personnel files of
federal agents who will testify for inpeachnment naterial).

197. The Warren Court decisions protecting the rights of
crimnal defendants vis-a-vis the police and the courts can be
seen as filling a vacuum created by |egislative abstention.
But see Bradley, supra note 188, at 129-30 (arguing that
Congress has power to, and should, enact a national code of
crim nal procedure governing the conduct of all federal and
state |law enforcenment agents). Pr of essor Bradley’'s proposal
has not been warmly received by scholarly conmentators. See
id. at 130-31 (citing negative reviews of his proposed
reform.
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Instead, we have relied on self-regulation by |aw
enf or cenent agenci es and t he efforts of
prosecutors. For reasons discussed el sewhere, % |
suspect that neither resort has been, nor prom ses

to be, 19° effective in ensuring regul ar
prosecutorial access to excul patory evidence known
to the police. Yet, w t hout such access,

prosecutors cannot meet their constitutional
obligations to the defendant.

Congress could address this problem by adopting
an English-style legislative renedy, binding on
state and |ocal prosecutors and |aw enforcenent
agenci es. As conpared to reformng the rules of
pr of essi onal responsibility, | egislation would
have advant ages of greater uniformty,
compr ehensi veness, and enforceability. Congr ess

198. See generally Fisher, Just the Facts, supra note 17, at
26-31 (offering several justifications for self-regulation).

199. Barring increased external pressures, it is doubtful
that police agencies will have incentive to overhaul their own
practices. However, the predictable increased use of

conputer-assisted record keeping should at |east reduce the
cost - di si ncentives of nore conprehensive recording and
transm ssion of information from police to prosecutors. See,

e.g., James W  Stevens, Conputer  Technol ogy, in The
Encycl opedia of Police Science 73-75 (Wlliam G Bailey ed.,
1989) (predicting expanded wuse of “ direct-field entry

reporting systens for conmpleting police reports and for
speeding information transfer into the police conmunications
process” ); Seanna Browder, Now, The Cops are Strapping on
Conputers, Bus. Wk., July 13, 1998, at 7, 7, available in 1998
W. 8133191 (reporting field-testing in three cities of
I'i ghtwei ght wear abl e conputers for use in police
investigation; conputers are equi pped with digital caneras and
| aser range finders for recording crime-scene data); Seaskate,
Inc., The Evolution and Devel opnent of Police Technol ogy: A
Technical Report Prepared for the National Conmittee on

Crimnal Justice Technology 4 (Nat'l Inst. of Justice, 1998),
avai l abl e in <http:ww. NLECTC. org> (quoting a police chief as
saying, “ My vision is that when an officer cones through the

acadeny, we give himhis weapon, we give himhis radio, and we
give himhis |aptop conmputer.” ).

Presumably, |arge-scale investigations in the United States,
such as the World Trade Center and Okl ahona Bonbi ng cases, are
conducted using conputerized prograns simlar to the English
HOLMES system See infra Appendix A notes 356-66 and
acconpanying text; see also Seaskate, Inc., supra, at 63
(describing use of “ records nmmnagenent systens” that allow
information to be fed into a “ relational database,” which
can be “ nanipulated and retrieved based on the criteria of
the detective” ). I am not famliar with the extent of such
techniques in this country, nor with the treatnment of such
dat abases in crimnal discovery.
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woul d have the power to adopt such |egislation,
based upon its power to enforce the prosecutor’s
Due Process duty wunder Brady. Al ternatively,
Congress could use incentives, such as federal
funding for local |aw enforcenent, to encourage
the states to adopt such legislation.?° However,
despite the rising nunber of well publicized
m scarriages of justice,? neither Congress nor
state legislatures are likely to inpose English-
style record-keeping practices on state and | ocal
| aw enforcenment agencies. As Donald Dripps has
persuasively argued, no sufficiently powerful
constituency exists to persuade legislators to
i nvest scarce political and econom c resources in
such a cause. %2

It is also unlikely that courts will take up the
sl ack. Li ke the Suprenme Court in Kyles,?? courts
generally recognize the prosecutor’s dependence
upon law enforcement to conply wth Brady.
Accordingly, they have been wlling to hold |aw
enforcenent officers liable wunder the Federal
Gvil Rights Act for suppressing excul patory
evi dence. %4 But courts have been reluctant to
gr ant equitable relief compelling police to
i nvestigate, record, and reveal excul patory

200. | thank Professor Kevin MMinigal for his contributions
to nmy thinking on these points.

201. See, e.g., Ken Arnstrong & Steve MIIls, Chicago Trib.,
Nov. 14, 16-18, 1999 (five-part series on faulty justice in
Illinois capital cases from 1977 to 1999); Ken Arnstrong &
Maurice Possley, Chicago Trib., Jan. 8-12, 1999 (five-part
series on prosecutorial msconduct and mscarriages of justice
in the United States); Alan Berlow, The Wong Man, Atlantic
Monthly, Nov. 1999, at 66, 66 (reporting on “ horrifyingly
likely” prospect that innocent people will be executed in
Anerica); Matt Lait & Scott dover, Ranpart Case Takes on
Momentum of Its Owm, L.A Tinmes, Dec. 31, 1999, at Al
(describing how over a dozen police officers have been
suspended in scandal involving, inter alia, framng innocent
suspects); Bill Mushey, Wn at all Costs: Gover nnent
M sconduct in the Name of Expedient Justice, Pitt. Post-
Gazette, Nov. 22, 24 and 29, 1997, and Dec. 1, 6, 7, 8 and 13,
1998 (series on abuses by federal prosecutors).

202. See Donald A. Dripps, Crimnal Procedure, Footnote Four,
and the Theory of Public Choice; O, Wy Don't Legislatures
G ve a Damm About the Rights of the Accused?, 44 Syracuse L.
Rev. 1079, 1089-92 (1993).

203. See supra text acconpanying notes 1-4.

204. See infra text acconpanying notes 265-272.
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evidence to prosecutors.?® Al so, court rules
governing pretrial di scovery reflect judicial
reluctance to prescribe police record-keeping
procedures: t he rul es comonl y require
prosecutors to disclose excul patory evidence, ?° but

205. This was denonstrated in Palnmer v. Cty of Chicago, 562
F. Supp. 1067, 1077 (N.D. Il1. 1983), rev’'d, 755 F.2d 560 (7th
Cr. 1985), a class action suit seeking, inter alia, an order
prohibiting the Chicago Police Departnent from keeping
clandestine “ street files” separate from the investigative
files that the Department turned over to the State’'s
Attorney’'s Ofice. See Fisher, Just the Facts, supra note 17,
at 36-38, 42-44 (discussing the case in greater depth). The
district court granted the plaintiffs sweeping relief,
ordering the police departnment to: (1) conduct inpartial
investigations, take conplete notes, and pursue excul patory
evidence; (2) preserve all handwitten and other notes as well
as other investigative docunents in a single file with a
checklist of the contents; (3) respond to subpoenas and
di scovery notions by transmitting copies of the checklist to
the prosecutor; and (4) train its detectives in the new
procedures. The Seventh Circuit Court of Appeals invalidated

alnost all of the lower court’s order, including those parts
ordering police and prosecutors to “ restructure their
i nternal procedures for the recording, mai ntaining and
production of investigative files.” Palmer, 755 F.2d at 576.

According to the circuit court, Supreme Court precedents
(Brady and Younger) defining the government’s due process
obligation to gather and preserve potentially exculpatory
evidence linmted the courts’ power to prescribe nore
conpr ehensi ve prophyl actic procedures. See id. at 574-77.

206. Witings about Brady issues have tended to focus on the
prosecutor’s constitutional and ethical duties, while paying
little attention to her corollary duties under state discovery
rul es. Yet, a review of state pretrial discovery rules and
statutes reveals that 43 jurisdictions explicitly require the
prosecut or to disclose exculpatory evidence (variously
defined) to the defense before trial. See Ala. R Crim P.
16.1(a) (within fourteen days of defendant’'s request); Al aska
R Cim P. 16 (upon defendant’s motion); Ariz. R Crim P.
15.1(a) (within ten days from arraignnent); Ark. R Cim P.
17.1 (upon tinely request); Cal. R denn Super. C. 12.7
(within 14 days frominformation); Colo. R Crim P. 16(b)(1)
(within 20 days of first appearance); Conn. Gen. Stat. Ann. §
54-86a(a) (West 1994) (upon defendant’s motion); Del. R Com
Pl. . R COim P. 16(a)(1)(A) (upon defendant’s request);
Fla. R Cim P. 3.220(b)(1) (within 15 days of serving notice
of discovery); Haw. R Penal P. 16(e)(1) (within in 10 days
from arraignnent); ldaho Ct. R 16(a) (as soon as
practicable); IIl. S C. R 412(a) (as soon as practical
after defendant’s notion); Ind. Marion Super. CG. Cim R
7(1)(a) (20 days from initial hearing); lowa Code Ann. 8§
813.2, Rule 13 (West 1999) (pretrial request by defendant);
Ky. R Jefferson Cr. C. 603(A (within 10 days before
pretrial conference); La. Code Crim Proc. Ann. art. 718 (West
1981) (pretrial); M. R Cim P. 16 (within 10 days from
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stop short of requiring the police to record such
evidence and reveal it to the prosecutor. This is
true even of very expansive disclosure schenes,
such as the one recently adopted in |ocal rules by
the United States District Court for the District
of Massachusetts. 27

The Massachusetts rules inpose far-reaching,
detailed duties on prosecutors to disclose
potentially excul patory i nformati on to t he
def ense. 2°8 Reflecting the Kyles holding that

arrai gnment on certain offenses); MI. R Crim Causes 4-263(hb)
(defendant’s request); Mass. R Cim P. 14(a)(1l) (pretrial
motion); Mch. C. R 6.201(F) (within seven days of
defendant’s request); Mnn. R COim P. 9.01 (at defendant’s
request before omibus hearing); M. R GCim P. 25 03(B)
(witten request by defendant); Mnt. Code Ann. § 46-15-322(1)
(1998) (defendant’s request); Neb. Rev. Stat. § 29-1912 (1995)
(same); Nev. Rev. Stat. § 174.235(1) (1997) (sane); N H
Super. C. R 98 (within 30 days froma not-guilty plea); N M
R Dst. &. R Cim P. 5-501(A) (within ten days from
arraignment); N Y. Cim Proc. Law 8 240.20(1) (MKinney 1993)
(upon defendant’s demand); N.C. Gen. Stat. § 15A-903(a) (1973)
(defendant’s notion); NND. R Crim P. 16 (defendant’s witten
request); Chio R Crim P. 16(A) (defendant’s request); kla.
Stat. Ann. tit. 22, 8§ 2002(A)(1) (West 1994) (sanme); O. Rev.
Stat. § 135.815 (1990) (sane); Pa. R Crim P. 305(A) (sane);
RI. Sup. &¢. R Cim P. 16(a) (sanme); S.C R Cim P.
5(a)(1)(A) (sanme); S.D. Codified Laws § 23A-13-1 (M chie 1978)
(defendant’s witten request); Tex. Cim P. Code Ann. 8§
39. 14(a) (West 2000) (defendant’s motion showi ng good cause);
Uah R Crim P. 16(a) (upon request, but as soon as practical
followwng the filing of charges and before the defendant is
required to plead); Vi. R Cim P. 16(1) (as soon as
possible, after a plea of not guilty); Wsh. St. Super. C.
Gim R 4.7(1) (no later than the omibus hearing); W Va. R
Cim P. 16(a) (defendant’s request); Ws. Stat. Ann. 8§
971.23(1) (West 1998) (within a reasonable tine before trial).
207. See D. Mass. Local R Concerning Crim Cases 116.1-116.9
(adopted Sept. 8, 1998, effective Dec. 1, 1998); see Report of
the Judicial Menbers of the Conmmittee Established to Review
and Recomend Revisions of the Local Rules of the United
States District Court for the District of Mssachusetts
Concerning Criminal Cases (1998) [hereinafter Mass. Rules

Conmittee Report]. The full texts of the adopted rules and
t he report are accessi bl e at
<http://ww. bost onbar. org/dd/ crinrul es/report. htm (last

visited Mar. 3, 2000). See WII| Revolutionary Discovery Shot
be Heard ‘Round the World?, 12 BNA Cim Prac. Rep. 483, 43-44
(1998); infra text acconpanying notes 208-213.

208. Although the Federal Rules of Criminal Procedure do not
address the prosecutor’s Brady duty to disclose excul patory
evidence to the defendant before trial, some federal district
courts outside of Mssachusetts also regulate such disclosure
in local rules. See, e.g., D.NH Local R 16.1(c); D.NM
Local &im R 16.1; NDNY. R 16.1(c); E. D.NC Local R
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prosecutors are responsible for disclosing Brady
material known to |aw enforcenent agents “ acting
on the governnent’s behalf in the case,” 2 the
Local Rules require the prosecutor to inform
“all ... | aw enforcenment agencies formally
participating in the crimnal investigation -
of the discovery obligations set forth [in the
Rules] and obtain any information subject to
di scl osure from each such agency.” 2 Al though the
Rul es expressly require crimnal investigators to
preserve relevant materials and docunents nade or
possessed by them?? they do not expressly require
them to assist prosecutors in inplenenting Brady
by recording®? or revealing these itens to the

Prac. P. 43.01; D. Vt. Local R P. 16.1(a); N.D. W Va. Local
R 4.08.
209. Kyles v. Wiitley, 514 U. S. 419, 437 (1995).
210. D. Mass. Local R Concerning Crim Cases 116.8. Rul e
116. 1(A) (1) subjects to automatic discovery “ all discoverable
material and information in the possession, custody, or
control of the government . . . the existence of which is
known, or by the exercise of due diligence may become known,
to the [prosecutor] . . . .” Id.
211. Local Rule 116.9(A) provides:
Al cont enpor aneous  not es, nmenor anda, statenment s,
reports, surveillance |ogs, tape recordings, and other
docunents nenorializing matters relevant to the charges
contained in the indictnent nmade by or in the custody
of any | aw enforcenment officer whose agency at the tinme

was formally parti ci pating in an i nvestigation
intended, in whole or in part, to result in a federal
indictnent shall be preserved until the entry of

j udgnment unl ess ot herwi se ordered by Court.

Id. Rule 116.9(A). The Rule does not require the preservation
of rough drafts of reports after a subsequent draft of a final
report is prepared; however, the rough contenporaneous notes
upon which the drafts were based nust be retained. See id.
Rul e 116.9(A)-(B).

212. The Rules indirectly require that sone information known
to non-prosecutor government officials be recorded in tangible

form For exanpl e, the government nust produce “ a
statenent” whether promises of rewards or inducement have
been gi ven to gover nnent Wi t nesses, see id. Rul e

116.2(B)(1)(c), and a “ witten description” of crimnal
cases pending against governnent w tnesses, see id. Rule
116.2(B)(1)(e), and of the failure of percipient witnesses to
make a positive identification of +the defendant in an

identification procedure, see id. Rule 116.2(B)(1)(f). I'n
addi tion, ot her rul es, whi ch require producti on of
“ excul patory information,” probably intend that disclosure

take docunentary form This would inmplicitly require either
the investigators or the prosecutor to reduce to witing
ot herwi se non-recorded excul patory information that nmust be
di scl osed, such as information that “ tends to cast doubt on
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pr osecut or. This failure, which is typical of
court rules and standards, should probably be
understood as expressing judicial reluctance to
intrude on the executive domain, rather than a
doubt that courts have power to inpose such duties
on the police.?*

Whet her viewed as regrettable default or
princi pled abstention, the consequence of judicia
(combined with |legislative) inaction is plain:
prosecutors have the sole responsibility for
obtaining access to Brady material held by [|aw
enforcenent agents. In light of the severe
practical limts on a prosecutor’'s ability to
control law enforcenent agencies, this mght be
viewed as unrealistic. On the other hand, as an
executive agent sharing crine control goals and
responsibilities with |aw enforcenent agencies,
the prosecutor is better positioned to elicit
their cooperation than either defense counsel or
the court. If, because of |egislative abstention
prosecutors’ efforts prove wunavailing, they are
better situated than any other constituency to
| obby the |l egislature to intervene.?*

the credibility or accuracy of any wtness,” id. Rule
116.2(B)(2)(a), or inconsistent oral statements. See id. Rule
116. 2(B) (2) (b).

213. Courts have power to conpel production of evidence by
persons who are not parties, their attorneys, or witnesses in
the case. See Fed. R Cim P. 17(c); see also Fed. R Civ. P.
65(d) (allowing courts to issue orders and injunctions binding

“ parties, . . . their . . . agents, . . . enpl oyees .
and . . . those persons in active concert or participation
with them who receive actual notice of the order” ). Courts

are also willing to order police to preserve rel evant evidence
in their possession. See D. Mass. Local R Concerning Crim
Cases 116.9(A); see also Palner v. City of Chicago, 755 F.2d
560, 572-73 (7th Cr. 1985) (upholding district court order to
police to preserve “ street files” for the plaintiff sub-
cl ass conmposed of convicted felons); United States v. Feola,
651 F. Supp. 1068, 1136 (S.D.N. Y. 1987) (ordering preservation
of “ all tape recordings or handwitten or typed notes of
interviews or conmunications made in connection with this
case” by all state and federal |aw enforcenent personnel).
Although an order to preserve existing evidence is |ess
intrusive and less costly to inplenment than one requiring
affirmative actions, such as recording or transnmitting
evi dence, the difference seenms to be one of degree rather than
one of kind.

214. See Fred C  Zacharias, Specificity in Professional
Responsi bility Codes: Theory, Practice, and the Paradi gm of
Prosecutorial Ethics, 69 Notre Dane L. Rev. 223, 281-82 (1993)
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VWhat steps might be taken to bring prosecutorial
practice into line wth the Supreme Court’s
expectations announced in Kyles? The foregoing
account of the English system suggests changes in
our ethical rules and standards to address this
si tuation.

A. The Place of Ethical Nornms in Regulating the
Prosecutor’s Duty to Disclose Excul patory Evi dence

The American prosecutor’s duty to disclose
excul patory evidence is expressed in a tangled web
of regulation, consisting of overlapping |ayers of
constitutional and sub-constitutional norns.?® The
former are essentially defined by Brady s due
process jurisprudence, which aspires to national
uni formty.?*® The latter, which vary by state and,
sonetinmes, by county or district within the sane
state, are enbodied in rules of pretrial discovery
and professional responsibility. The ethica
norms include not only disciplinary rules, but
al so—in standards and commentari es—expressions
of general principles and guides to particular
best practices. ?’

The disclosure requirements inmposed by these
various sources can differ in scope and timng.
For example, a prosecutor’s failure to disclose
excul patory evidence in a particular case mght
satisfy her obligations wunder the Due Process
Gl ause, yet violate her duty under broader ethics
provi sions and discovery rules.?® The difference

(discussing political influence of prosecutor organizations).

215. See, e.g, Bruce A Geen, Policing Federal Prosecutors:
Do Too Many Regul ators Produce Too Little Enforcement?, 8 St.
Thomas L. Rev. 69, 72 (1995) (describing how federal
prosecutors are bound by federal rules and statutes, the Due
Process C ause, codes of professional responsibility, rules
promul gated on an ad hoc, case-by-case basis, and internal
gui del i nes adopted by the Department of Justice).

216. Disclosure duties in sone states are also governed by
nore protective state constitutional provisions. See, e.g.,
Bennett L. Gershman, State Constitutionalization of Crimnal
Procedure and the Prosecutor’'s Disclosure Obligations, 18
Westchester B.J. 101, 107-09 (1991) (describing the New York
Court of Appeals’s reliance on a nobre protective state
constitution).

217. See generally Zacharias, supra note 214 (discussing the
nmodern trend of specificity in the regulation of |awers).

218. See Kyles v. Wiitley, 514 U S 419, 437 (1995) (holding
that Brady “ requires less of the prosecution than the ABA
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derives from the fact that Brady serves a limted
purpose of guaranteeing a fair trial, and so
requires disclosure only of “ material” evidence,

defined in terms of its likely effect on the tria
out come. 2° However, wunder ethics provisions and
rules of pretrial discovery in sonme jurisdictions,
even non-material evidence nust be disclosed if it
“tends to negate [defendant’s] guilt” or
“mtigate the degree of the offense.” #2° Al so,

Standards for Crimnal Justice, which call generally for
prosecutorial disclosures of any evidence tending to excul pate
or mtigate” ); MMinigal, supra note 22, at 1025 n.206
(noting that Mddel Code DR 7-103(B) and Mddel Rule 3.8(d) are
“ more expansive than the original formulation of the Brady
rule, since neither contains a ‘materiality’ limtation or a
requirement that the material be requested by the defense” ).

219. See United States v. Bagley, 473 U S. 667, 682 (1985)
(defining “ material” evidence retrospectively as existing
“only if there is a reasonable probability that, had the
evidence been disclosed to the defense, the result of the
proceeding would have been different” ). This outcone-
determinative standard, drawn from Strickland v. Washington,
466 U S. 668 (1984), is especially difficult to apply before
trial, when the prosecutor will not know what evidence will be
presented. For a careful discussion of this aspect of Bagley,
see MMinigal, supra note 22, at 1008-11. At least one
federal district court has proposed a broader prospective test
of “ materiality.” See infra note 298 and acconpanyi ng text.
220. This |l anguage comes from the Mdel Code’s DR 7-103(B)
and EC 7-13. See Mdel Code of Professional Responsibility DR
7-103(B), EC 7-13 (1983). Later ABA codes and standards
contain similar |anguage. See Mddel Rules of Professional
Conduct Rule 3.8(d) (1998); Standards Relating to the
Adm ni stration of Crimnal Justice Standard 3-3.11(a) (3d ed.
1992) (reproduced infra appendix B); Standards for Crinmnal
Justice Discovery and Trial by Jury Standard 11-2.1(a)(viii)
(3d ed. 1996). For an analysis of the evolving | anguage used
in the successive ABA ethical rules to define the prosecutor’s
di scl osure duty, and of the general ethical prohibitions that
mght apply to suppression of exculpatory evidence, see
Ri chard A. Rosen, Disciplinary Sanctions Against Prosecutors
for Brady Violations: A Paper Tiger, 65 N C L. Rev. 693,
709-14 (1987); see also Joseph R Weks, No Wong Wthout a
Remedy: The Effective Enforcenent of the Duty of Prosecutors
to Disclose Exculpatory Evidence, 22 la. City U L. Rev.
833, 879-82 (1997) (tracing the history of the ABA
professional responsibility rules on excul patory evidence to
Canon 5 of the ABA Canons of Professional Ethics originally
adopted in 1908).

Pretrial discovery rules in 17 states also incorporate the
“tends to negate” standard. See Alaska R Crim P. 16(b)(3);
Ariz. R Cim P. 15.1(a)(7); Ak. R Cim P. 17.1(d); Colo.
R Cim P. 16(a)(2); Fla. R Crim P. 3.220(b) (1) (A (i); Haw
R Penal P. 16(b)(1)(vii); ldaho Ctrim R 16(a); Ill. S ¢Ct.
R 412(c); Ind. Mrion Super. C. Rule 7(2)(b); Ky. R
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pretrial discovery rules mght require earlier,
and broader, disclosure of exculpatory evidence
than either constitutional?* or ethical norns
require. VWereas the latter two sets of norns
protect interests in a fair and accurate process,
di scovery rules serve the courts’ addi ti onal
interest in efficient case processing and the
avoi dance of del ay.

Gven the conplexity resulting from nmnultiple,
conflicting sources of law, ethical rules should
accurately inform prosecutors of their disclosure
duti es. After Kyles, however, the relevant ABA
rules and standards express these duties in
m sl eadi ngly narrow | anguage. They fail to inform
prosecutors of their duty to learn of and disclose
excul patory evidence known to I|aw enforcenent
agents. Also, they offer no guidance as to the

Jefferson Cir. C. 603(f); M. Rule 4-263(a)(1); Mnn. R
Cim P. 9.01; Mo. R Cim P. 25.03(A)(9); Mnt. Code Ann. 8§
46-15-322(1)(e) (1999); Uah R Cim P. 16(a)(4); Vt. R
Crim P. 16(b)(2); Wash. St. Super. C¢. Cim R 4.7(a)(3).

221. See supra notes 207-19 and acconpanying text. In United
States v. Bagley, 473 U S. 667 (1985), the Suprenme Court
rejected the claim that Brady created a broad constitutional
right to pretrial discovery. See id. at 675 n.7. Rather, the
Court regarded Brady as a “ trial right,” satisfied so long
as disclosure is nade in tinme for effective defense use at
that stage. See id. at 678. Accordingly, nobst courts have
been reluctant to enforce Brady's constitutional nandate as
part of pretrial discovery. See Charles H \itebread &
Chri stopher Slobogin, Crimnal Procedure 598 (1993); Wayne. R

LaFave & Jerold H Israel, Criminal Procedure § 19.5(e)
(1985). The timng of Brady disclosure is especially
problematic when Brady naterial is protected from early

di sclosure by the Jencks Act. Conpare United States v.
Beckford, 962 F. Supp. 780, 791-94 (E.D. Va. 1997) (discussing
split in federal circuits, and choosi ng case-by-case bal anci ng
test over conpeting tests under which either Brady or Jencks
trunps the other), with United States v. Presser, 844 F.2d
1275, 1285-86 (6th G r. 1988) (finding md-trial disclosure
adequate to protect defendant’s Brady right). But see United
States v. Snell, 899 F. Supp. 17, 21 n.9 (D. Mass. 1995)
(criticizing Presser).

The conception of Brady as a trial right has led to
di sagreenment about whether Brady naterial nust be disclosed
prior to the entry of a guilty plea. See Erica G Franklin,
Note, Wiiving Prosecutorial Disclosure in the Qilty Plea
Process: A Debate on the Merits of “ Discovery” Wivers, 51
Stan. L. Rev. 567, 573 & n.43 (1999) (noting that nost, but
not all, lower courts require disclosure of Brady nmaterial
before entry of plea and citing cases); MMinigal, supra note
22, at 958, 1019 (arguing that Brady's “ due process”
requirement also applies in pre- and post-trial stages).



FI sHER BP 04/07/00 11:46 AM

160 FORDHAM LAW REVI EW [Vol. 68

appropriate steps prosecutors mght take to conply
with that duty.

B. Recognizing an Ethical Duty to Learn of
Excul pat ory Evi dence Known to the Police

The Suprene Court held in Kyles that prosecutors
have a constitutional duty to disclose not only

“ material” excul patory evidence known to them
but al so evidence known to “ others acting on the
government’s behalf in the case, including the

police.” 22 In addition, as Kyles recognized, the
latter duty necessarily inplies a third duty: to
learn of “ any favorable evidence known to . . .
the police.” 22 O these three duties, only the
first is currently expressed as an ethical duty.
ABA Model Rule 3.8(d), the sole disciplinary rule
addressed to the Brady obligation, sinply requires
di scl osure of excul patory evidence or information
“ known to the prosecutor.” ??»* The ABA Standards
for the Prosecution Function state a simlarly
narrow approach by forbidding only * intentional”
failure to disclose.?* Thus, neither the Model
Rule nor the Standard alerts prosecutors to their
addi tional obligations to learn of and disclose
excul patory evidence known to other nenbers of the

prosecution t eam I ncl udi ng law enforcenent
agents. One nust look to the ABA D scovery
Standards for an expression of the prosecutor’s
duty to di scl ose mat eri al possessed by

investigators,?® and to make “ reasonable efforts”

222. Kyles, 514 U S. at 437.

223. 1d.

224. Rule 3.8 states in relevant part that:
The prosecutor in a crinminal case shall:

(d) meke tinely disclosure to the defense of all
evidence or information known to the prosecutor that
tends to negate the guilt of the accused or nitigates
the offense, and, in connection wth sentencing,
disclose to the defense and to the tribunal all
unprivileged mitigating information known to the
prosecutor, except when the prosecutor is relieved of
this responsibility by a protective order of the
tri bunal S

Model Rul es of Professional Conduct Rule 3.8.

225. Standards Relating to the Admnistration of Crimnal

Justice Standard 3-3.11 (reproduced infra Appendix B).

226. See Standards for Criminal Justice Discovery and Trial

by Jury Standard 11-4.3(a) (3d ed. 1996). Drawn from forner
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to ensure that investigators provide relevant
material and information to prosecutors.?’ But the
Di scovery Standards do not purport to define the
prosecutor’s ethical responsibilities, and have no
i npact except in jurisdictions that have nodel ed
their discovery rules after them?® Even in those
jurisdictions, prosecutors are likely to look for

ABA Di scovery Standard 11-2.1(d) (2d ed. 1980), Standard 11-
4.3(a) extends the disclosure obligations of both prosecutors
and defense attorneys to “ material and information in the
possession or control of menbers of the attorney’ s staff and
of any others who either regularly report to or, wth
reference to the particular case, have reported to the
attorney’s office.” 1d. In conjunction wth Discovery
Standard 11-2.1(a)(viii), it applies to exculpatory evidence
wi thin the prosecutor’s possession or control. See id.

227. ABA Discovery Standard 11-4.3, entitled “ Qoligation to
obtain discoverable material,” states: “ (b) The prosecutor
shoul d nake reasonable efforts to ensure that material and
information relevant to the defendant and the offense charged
is provided by investigative personnel to the prosecutor’s

office.” 1d. Standard 11-4.3(b). Standard 11-4.3(b) repl aced
former Discovery Standard 11-2.2(c) (1986), which required
prosecutors to “ ensure that a flow of information is

nmai nt ai ned between the various investigative personnel and the
prosecutor’s office sufficient to pl ace Wi thin t he
prosecutor’s possessi on or control al | mat eri al and
information rel evant to the accused and the of fense charged.”

228. Several states have adopted the |anguage of Standard 11-
4.3(a) in discovery rules. See, e.g., Alaska R Cim P. 16
(any others who have participated in the investigation or
eval uati on of the case and who either regularly report or with
reference to the particular case have reported to the
prosecuting attorney's office); Colo. R COim P. Rule
16(a)(3) (sane); ldaho Crim R 16(a) (same); M. Rule 4-
262(c) (sane); Mnt. Code Ann. § 46-15-322(4) (1999) (any
others who have participated in the investigation or
eval uation of the case). Sone state court rules word the
requirement slightly differently. See, e.g., Ariz. R Cim P.
15.1(d) (material and information in the possession or control
of nenbers of the prosecutor’s staff and of any other persons
who have participated in the investigation or evaluation of
the case and who are under the prosecutor’s control). O her
states use nore general |anguage. See, e.g., Ind. Marion
Super. . R 7(2)(a) (“ The State shall disclose the
followwing material and information within its possession or

control: . . . .7 ). Virginia expressly lints the obligation
to certain infornation known by the prosecutor to be “ within
t he possession, custody, or control of the Commonweal th.” Va.

R Sup. &. 3A11(b)(2); see also Ky. R Jefferson Cr. Ct.
603(B) (sinilar).

A few states have incorporated the |I|anguage of former
Standard 11-2.2(c) into their court rules. See, e.g., Colo. R
Crim P. 16(b)(4); IIl. S C. R 412(f); see also Ark. R
Cim P 17.1 (commentary); Ariz. R Cim P. 15.1(d)
(comentary); Vt. R Cim P. 16 (Reporter’s Notes).
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ethical training and guidance to the Rules and
St andar ds directly addr essi ng prosecutori al
ethics, rather than to the D scovery Standards.

The ABA shoul d consider anending Mdel Rule 3.8,
and Prosecution Function Standards 3-2.7 and 3-

3. 11, to specify t he prosecutor’s et hi cal
obligation to learn of exculpatory evidence known
to law enforcenent investigators. The Rules

shoul d al so guide prosecutors on how to inplenent
this responsibility.?#® This could be done by
specifying in greater detail the prosecutor’s duty
to famliarize herself wth existing police
record-keeping practices, to pronote uniform
record-keeping and reporting by investigative
agencies wthin her jurisdiction, and to train
police in the inportance of recording specific
types of potentially exculpatory evidence, and
revealing it to her office. These changes could
be acconplished by adding the follow ng sub-
paragraphs to Mdel Rule 3.8, and to Prosecution
Function Standards 3-2.7 and 3-3.11: 2%

MODEL RULES OF PROFESSI ONAL CONDUCT

Rule 3.8. Speci al Responsibilities of a
Pr osecut or

The prosecutor in a crimnal case shall:

[ Proposed] (c-1) make reasonable efforts to
ensure that i nvestigators, | aw enforcenent
personnel, enployees or other persons assisting

or associated with the prosecutor in a crinnal
case reveal to the prosecutor’'s office all
material and information that tends to negate the
guilt of the accused or nmitigates the offense or
sent ence.

STANDARDS FOR PROSECUTI ON FUNCTI ON

3-2.7. Relations with Police.

229. On the need to provide “ affirmative ethical guidance”
to prosecutors, in addition to prohibiting msconduct, see
Little, supra note 19, at 742-44.

230. For the full text of these provisions see infra Appendix
B.
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[ Proposed] (c) A prosecutor should becone
fam i ar with existing law enforcenment record-
keepi ng practices in t he prosecutor’s

jurisdiction.
[ Proposed] (d) The prosecutor should encourage
and assist |law enforcenent agencies to adopt a

uniform police report that wll contain all
i nformation necessary for a successf ul
prosecution and for conpl i ance with t he
prosecutor’s duty to di scl ose favorabl e

information to the defense.

3-3.11. Disclosure of Evidence by the Prosecutor

[ Proposed] (a-1) A prosecutor should nmke
reasonable efforts to ensure that all material

and information which tends to negate the guilt
of the accused or mitigate the offense charged or
which would tend to reduce the punishnent of the
accused is provided by investigative personnel to
t he prosecutor’s office.

C. D scussion

1. Justification for the Proposed Arendnents

The proposed anmendnents address the prosecutor’s
duty to bridge the gap between what she knows and
what she nmust know in order to conply with Kyl es.
The collective inpact of several factors makes it
important to express this duty as an ethical
responsibility. These factors include: (1) the
de facto nonopol y enj oyed by police and
prosecutors over early access to the raw “ facts”
of the case, including potentially excul patory
facts, and the corresponding disadvantage to the
defense; (2) the absence of strong incentives for
police to record and reveal exculpatory evidence
to prosecutors,??! or for prosecutors to ensure that

231. Kevin McMinigal has described the conflicting incentives
affecting police decisions to conceal or reveal exculpatory
evidence to the prosecutor. See MMinigal, supra note 22, at
1003- 04. He points out that although a rule nandating
prosecutorial disclosure to the defense creates disincentives
for police revelation to the prosecutor, counter-incentives
favoring revelation exist. These counter-incentives include
the desire of police to avoid convicting the wong person,
their interest in alerting the prosecutor to evidence of which
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they do so;2® (3) the risk that governnent failure
to disclose exculpatory evidence wll lead to
conviction of the innocent;?*® and (4) the
prosecutor’s heightened “ mnisterial” duty to
ensure disclosure, arising from the absence of
effective adversary saf eguar ds t hat m ght

otherwise allow her to rely upon defense counsel
to achieve this goal.? Regardl ess of how any
particular jurisdiction defines the prosecutor’s
duty to disclose information to the defense, the
prosecutor’s need to beconme aware  of al |
potentially exculpatory evidence known to |[|aw
enf orcenent agents renmi ns constant.

The proposed anendnents to Mdel Rule 3.8 and

Prosecution St andar d 3-3. 11 articul ate t he
prosecutor’s ethical duty. Proposed Rule 3.8(c-
1), requiring prosecutors to make “ reasonable

the defense mnmight |learn independently, and the risk and
consequences of |ater detection of police conceal nent. See id.
However, there is reason to doubt the influence of these
“ counter-incentives” during the routine processes of police
investigation and interviewing, when police decide what
information to gather, record, and retain. See Fisher, Just
the Facts, supra note 17, at 8-9 (arguing that pressures to

conserve scarce resources, pr ot ect t hensel ves from
enmbarrassnent and civil liability, and ensure conviction of
presunptively guilty suspects lead police to ignore or
suppress excul patory evidence); supra notes 137-142 and

acconpanying text (stating reasons why police fail to gather
and preserve excul patory facts).

232. See Fisher, Just the Facts, supra note 17, at 51-52;
Bennett L. Gershman, The New Prosecutors, 53 U Pitt. L. Rev.
393, 443-45 (1992) [hereinafter Gershman, New Prosecutors]
(noting t he “ failure of pr of essi onal di sciplinary
organi zations to deal wth [prosecutorial] misconduct” );
Rosen, supra note 220, at 697 (observing that disciplinary
sanctions for violating Brady are rarely sought or inposed on
prosecutors).

233. See Gershman, New Prosecutors, supra note 232, at 451-53
(citing convictions of innocent persons in cases involving
prosecutorial suppression of excul patory evidence); supra note
201.

234. See Roberta K. Flowers, A Code of Their Oan: Updati ng
the Ethics Codes to Include the Non-Adversarial Roles of
Federal Prosecutors, 37 B.C. L. Rev. 923, 971 (1996) (citing
prosecutor’'s “ mnisterial” role during the investigative
stage, in which prosecutors should “ [a]ctively seek all
evi dence, whether the evidence is favorable or unfavorable to
any specific individual” ); see also Stanley Z. Fisher, In
Search of the Virtuous Prosecutor: A Conceptual Franework, 15
Am J. Cim L. 197, 220-27 (1988) (arguing that absence of
adversary safeguards triggers heightened duty of prosecutori al
“ neutrality” ).
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efforts” to acquire excul patory materials fromthe
police, would expose prosecutors to disciplinary
sanctions for failing to heed the Rule. Al t hough

the prospect of di sci plinary enforcenent IS
renote, ?** the proposed anmendnent would Ilikely
af fect prosecutorial behavior in other ways. As
Roberta Flowers has witten, the greatest benefit
of nore specific ethics regulations “is not in
their enforceability by disciplinary bodies, but
in their I mpact on a prosecutor’s sel f

reflection.” 23

The [|anguage proposed in Rule 3.8(c-1) and
Standard 3-3.11(a-1) partially revives a notion
expressed in the 1981 Proposed Final Draft of the

Prosecution Standards. Draft Rule 3.8(d) would
have obligated the prosecutor to “ make reasonable
efforts to seek all evidence, whether or not
favorable to the defendant.” #’ Because that
proposal did not |imt the prosecutor’s search

obligation to materials known to the police, it
was objected to because requiring the prosecutor
“ to conduct an investigation for and on behal f of
the defendant,” was viewed as unsupported by case
authority and unenforceable.?® Not surprisingly,
t he proposal was abandoned in the final version of
the Rule. The proposed anmendnent is nore nodest,
insofar as it extends the prosecutor’s search duty
only to material and information known to the
police.?* In this respect, it evokes the English

235. See Gershman, New Prosecutors, supra note 232, at 444-
45; Rosen, supra note 220, at 697

236. Flowers, supra note 234, at 964; see also id. at 964
n.322 (discussing the benefit of professional codes “ in
narrowi ng attorneys’ capacity for self-delusion about the
propriety of a given action” (quoting Deborah L. Rhode, Wy
the ABA Bothers: A Functional Perspective on Professional
Codes, 59 Tex. L. Rev. 689, 709 (1981))); Zacharias, supra
note 214, at 227-37 (explaining that codes serve purposes in
addition to defining punishabl e conduct).

237. Stephen Gllers & Roy D. Sinmon, Jr., Regulation of
Lawyers: Statutes and Standards 248 (1997) (quoting 1981
draft of the rule

238. Summary of comments on Rule 3.8 received by Kutak
Conmi ssion, prepared for neeting on April 16-17 (Mar. 12,
1982) (sent to the author by Peter Geraghty, Director

ETHI CSearch, ABA, Center for Professional Responsibility)
(unpubl i shed, on file with author).

239. This limtation is inplied by the amendnent. It could
be made explicit by inserting after “ all material and
i nformation” the words “ known to them or in their
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practice of ensuring prosecutorial access to both
the “ used” and “ unused” nmaterials.?® It also
uses the broader term “ nmaterial,” rat her than
“ evidence,” to enconpass tangible itens that may

or may not be admissible in evidence.?"

The proposed |anguage obliges the prosecutor to
seek from investigators only those materials that
favor the defense. In view of the unsatisfactory
English experience of relying on the police to
screen for excul patory evidence,?? an argunent
exists for amending both Rule 3.8 and Standard 3-

3.11 in broader ternms. These *“ broader terns”

would require the prosecutor to seek from the
police all “ material and information relevant to
the defendant and the offense charged,” ?*® as well
as screeni ng t he mat eri al personal |y for
di scl osable itens. In many routine proceedings,
this would be entirely feasible. However, in
cases i nvol vi ng vol um nous mat eri al s, t he

prosecutor mght be forced to rely on I|aw
enforcenent agents to select the disclosable

i nformati on. For this reason, the proposed
| anguage narrowly defines the materials that the
prosecutor should seek to obtain. But the

Commentary should inform prosecutors that it is
desirable, when feasible, to review all relevant
materials in | aw enforcenment possession

2. Relation to O her Rul es and Standards

Proposed Model Rule 3.8(c-1) is nodel ed upon Rule
3.8(e), which requires prosecutors to “ exercise
reasonable care to prevent investigators, |aw

possessi on.”

240. See supra notes 41-59 and acconpanyi ng text.

241. See Standards for Criminal Justice Discovery and Trial
by Jury Standard 11-2.1(a)(viii), 11-4.3(b) (3d ed. 1996)
(enploying the terms “ information” and “ material” ).

242. See supra Part |.A.

243. See Standards for Criminal Justice Discovery and Trial
by Jury Standard 11-4.3(b); see also Standards Relating to the
Adm nistration of Crimnal Justice Standard 3-3.11 cmt. (3d
ed. 1992) (“ The duty of the prosecutor is to acquire all the
rel evant evidence without regard to its inpact on the success

of the prosecution.” (enphasis added)); Flowers, supra note
234, at 971 (citing prosecutor’'s “ mnisterial” role during
the investigative stage, in which prosecutors should
“[a]ctively seek all evidence, whether the evidence is

favorabl e or unfavorable to any specific individual” ).
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enforcenent personnel [and other persons] :
associated with the prosecutor in a crimnal case
from making an extra judicial statement that the
prosecutor would be prohibited from nmaking under
Rule 3.6.” ?** Both provisions essentially require
the prosecutor to “ police the police,” a duty
related in turn to Rule 8.4(a), which holds a
| awyer responsible for violations of the Rules
t hough the acts of another.?*®  \Wen prosecutors
refrain from vigorously seeki ng potentially
di scl osable evidence known to |aw enforcenent
agents, they risk violating the spirit, if not the
letter, of Rule 8.4(a).

The proposed amendnent to ABA Standard 3-3.11
goes beyond the existing text of that Standard in
two ways. Unl i ke sub-paragraph 3.11(b), which
enjoins the prosecutor to “ make a reasonably
diligent effort to conply with a legally proper
di scovery request,” ?*® the duty described in
proposed sub-paragraph 3.11(a-1) neither depends
upon a request from the defense, nor itself
i nposes any duty to disclose. Al so, because the
proposed amendnent would create an affirmative
duty to seek all excul patory evidence known to |aw

enf or cenent i nvesti gators, It differs from
exi sting sub-paragraph 3.11(c), which nerely
f orbids intentionally avoi di ng “ pursuit of
[ excul patory] evidence . . . ." 2%

The proposed anendnents to Standard 3-2.7 would
inform prosecutors of steps they should take to

obt ai n al | excul patory mat eri al in police
possessi on. In order to fulfill this obligation
prosecutors rmust be well informed about the

nmechanics of police investigation and record
keeping in both routine and specialized police

244. See Mddel Rules of Professional Conduct Rule 3.8 (1999)
(reproduced infra, Appendix B).

245. See Ceoffrey C. Hazard & W WIIliam Hodes, 1 The Law of
Lawyering 699 (1998); see also Mdel Rules of Professional
Conduct Rule 5.3 (describing a lawer’'s responsibility for
conduct of non-lawers “ enployed or retained by or associated
with a lawer” ). This provision does not nake prosecutors
responsi ble for the conduct of police investigators when, as
is customary, the police operate independently of the
prosecutor’s office

246. See Standards Relating to the Administration of Crim nal
Justice Standard 3-3.11(b).

247. See id. Standard 3-3.11.
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i nvestigation. In nost jurisdictions, a nunber of
relatively aut ononous i nvestigative agenci es

operate at different levels of local, state, and
federal governnent.?® These agencies are subject
to various internal regulations affecting record-
keepi ng, but t he contents of depart ment al
regul ati ons are sonetinmes closely guarded.?® Al so,
the investigative practices of Anmerican |aw
enf or cenent agenci es have not been wi del y
st udi ed. 2°° I n such envi ronment s, Ameri can

248. See Yale Kanmisar et al., Mdern Crimnal Procedure 9-10
(9th ed. 1999) (describing “ fragnentation” of enforcenent
agencies, especially at the state level). But see Debra
Li vingston, Police Reform and the Departnent of Justice: An
Essay on Accountability, 2 Buff. Cim L. Rev. 815, 843 (1999)
(mentioning influence of the Commission on Accreditation for
Law Enforcenment Agencies (CALEA) in articulating professional
standards and “ stinulating needed administrative refornms in
police departnents across the country” ).

249. For exanple, in the city where | practiced as a public
defender in 1989-90, police departnent regulations were
treated as confidential, rather than public, documents.

State and |l ocal police agencies can probably restrict access
to their internal regulations nore easily than can federal
investigative agencies, such as the FBlI or DEA, which operate

as branches of |arge bureaucracies. See Kami sar et al., supra
note 248, at 9. I have found no literature on the subject of
record Kkeeping requirenments of federal | aw enforcenent
agenci es. Their official manuals of investigation are not
generally available to the public. Perhaps as a result of

requests made under the Freedom of Information Act, however,
phot ocopi ed portions of unpublished nanual s are avail abl e upon

request . For exanple, the FBI Mnual of Investigative
Operations and CGuidelines, 1927-78 (formerly called the “ FBI
Manual s of I nstruction, I nvestigative Pr ocedur es and
Gui del i nes, 1927-1978" ), is available from the FBlI on

m crofi che. Also, a table of contents of the 1986 edition is
avai |l abl e, and nmenbers of the public may order photocopies of
particul ar sections. Portions of the DEA Agents Manual becane
avai l able to the defense bar in 1999, apparently for the first
time, as a result of a Freedom of Information Act request. See
NACDL Makes DEA Agents’ Manual Avail able—Well, Mst of It, 13
Crim Practice Rep. (BNA), no. 3, at 44 (1999).

250. Although some studies have been done in the United
States, see, e.g., Fisher, Just the Facts, supra note 17, at
18-21 & n. 93 (describing various approaches taken in the study
of police investigative practices), we know relatively little
about police investigative procedures and record-keeping in
this country. Thus, it was possible for a scholar to declare
in 1975: “ Regrettably, enpirical studies of detectives are
nowhere to be found. As with nost of the specialized units,
hypot heses about decision-nmaking are nmade . . . , but wth
very little evidence in the Iliterature as foundation.”
Wlliam B. Sanders, Detective Wrk 6 (1977) (quoting Harold
Pepi nsky, Police Decision-naking, in Decision-nmaking in the
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prosecutors—particularly at the state |evel —may
face a difficult challenge sinply to discover what

investigative records are regularly kept, by whom

and where.?®! This undoubtedly poses an obstacle to
i nplementation of the prosecutor’s disclosure
obl i gations. Proposed Standard 3-2.7(c) directs
the prosecutor to beconme famliar with existing
pol i ce recor d- keepi ng practices in her

jurisdiction. This requirenment reflects the view
that a prosecutor’s ability to carry out her duty
to learn what potentially exculpatory evidence
exists in any case depends initially on her

understanding of those practices. Such an
understanding is also crucial to the prosecutor’s
obligation, expressed in the proposed paragraph 3-

2.7(d), to pronote adoption of satisfactory
uniformreports of crimnal investigations.

The advantages of uniform police report forns are
obvious.?? |In its 1973 report on the Courts, the
Nati onal Advisory Conmission on Crimnal Justice
Standards and Goals (* NAC' ) recommended that
prosecutors “ should develop for the use of the

Crimnal Justice System at 27 (Don M Cottfredson ed.,
Rockville, M.: National Institute of Mental Health 1975)).
By way of contrast, British scholars have conducted an
i mpressive nunber of enpirical studies on police investigative
procedures in England, nmany of which are cited in this
Article. See, e.g., John Baldwin & Tinothy Mol oney,
Supervision of Police Investigations in Serious Crimnal Cases
(Royal Commin on Crim Justice, Research Study No. 4, 1992);
John Baldwin, Preparing the Record of Taped Interview (Roya
Commin on Cim Justice, Research Study No. 2, 1992); John
Baldwin, The Role of Legal Representatives at the Police
Station (Royal Commin on Crim Justice, Research Study No. 3
1992); Barrie Irving & lan MKenzie, A Brief Review of
Rel evant Police Training (Royal Comin on Crim Justice,
Research Study No. 21, 1993); Irving & Dunnighan, supra note
109; M chael Levi, The Investigation, Prosecution and Trial of
Serious Fraud (Royal Commin on Crim Justice, Research Study
No. 14, 1993); Maguire & Norris, supra note 108.

251. See, e.g., Palner v. City of Chicago, 562 F. Supp. 1067
1071 (N.D. III. 1983), order rev'd by, 755 F.2d 560 (7th Gir.
1985) (noting that Chicago prosecutors nmay have been unaware
of the city-wi de system of “ double” police files); People v.
Young, 591 N. E.2d 1163, 1165 & n. (1992) (telling how New York
City prosecutors discovered a Police Departnment practice of
generating intra-departmental “ unofficial” “ confidential”
reports that were not disclosed to prosecutors).

252. For a discussion of the functions and content of typical
police incident reports, see Fisher, Just the Facts, supra
note 17, at 4-6
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police a basic police report form that includes
all relevant information about the offense and the
of f ender necessary for char gi ng, pl ea
negotiations, and trial.” %3 In making this
recommendati on, the conm ssion stated:

The police report form is the single nost
i mportant docunent in the prosecutor’s case file.
Prosecutors . . . rely on the police report to
identify necessary wtnesses, to famliarize
themselves with the facts of the case, and to
identify the problems that may arrive at trial.
Since the police report form is the basic
prosecutive docunent, it should be designed by
the prosecutor to neet his requirenents and not
by the police based on their interpretation of
the prosecutor’s requirements. 2%

The Nati onal District Attorneys Association
(“ NDAA" ), in Conment ary to its Nat i onal
Prosecution Standards, also urged prosecutors to
devel op uniform police reports.?>® According to the
NDAA, a proper report form * insures that all
informati on necessary for a successful prosecution
is available for each case.” 2%° The  NDAA
Commentary also supports discretionary disclosure
of “ merely potentially useful material” to the
defense, a position which logically presupposes
prosecutorial access to such material in police
hands. %7 Ref |l ecti ng t hese reconmendat i ons,

253. Nat’'l Advisory Commin on Crim Justice Standards and
Goals, Courts 247 (1973) [hereinafter Nat'l Advisory Commin,
Courts]. The Conmmi ssion’s recomendati on was not reflected in
its standards for the police. See Nat’'l Advisory Conmin on
Crim Justice Standards and Goals, Police 570-73 (1973)
[hereinafter Nat’|l Advisory Commin, Police].

254. Nat’'|l Advisory Commin, Courts, supra note 253, at 248.
The Conmission’s Report added: “ A well-designed report form
should require police officers to detail all of the evidence
whi ch supports each elenent of the offense, the relevant
surroundi ng circunmstances, and all known wi tnesses and their
addresses.” |d.

255. See Nat’'|l District Attorneys Ass’'n, National Prosecution
Standards Standard 22.1 cnt. (2d ed. 1991) [hereinafter NDAA
St andar ds] .

256. 1d. (" The prosecutor has the expertise to design a form
that will fit both the needs of prosecution and those of |ocal
| aw enforcement.” ).

257. See id. St andard 53.1-53.5 cnt. (stating t hat
prosecutors should consider the rule of Arizona v. Youngbl ood
as “ the mninmum standard and not a reason for denial of
di scretionary . . . disclosure that aids the adm nistration of
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proposed paragraph 2.7(d) expressly states that
uniform police reports should contain potentially
excul patory information. 2%

The commentary to proposed Standard 3-2.7 should
address and el aborate upon the connection between
the prosecutor’s duties wunder Kyles, and her
obli gations under sub-paragraphs 2.7(a) and (b) to
assist in advising and training the police
First, the commentary should advise prosecutors to
pronote police training in the inportance of
recording, preserving, and revealing potentially
excul patory evidence to prosecutors. Second, it
should stress the inportance of persuading the
police to adopt reporting forms that would include
specific ~categories of potentially exculpatory

evidence.®? In these ways, the commentary would
reinforce the duties in Mbdel Rule 3.8 and
Prosecution Standard 3-3.11, as anended. Al so,

Model Rule 3.8, Standard 3-3.11, and Standard 3-
2.7 should cross-refer to each other

3. Training Police in the Inportance of Revealing
Potentially Excul patory Evidence to Prosecutors

Prosecutors’ access to excul patory evi dence known
to t he police depends ultinately on t he
willingness of police to record, preserve, and
reveal such evidence. Despite pressures inclining
pol i ce against such practices,?° they also have an
i nt erest in cooperating wth prosecutors to
i mpl erent Brady. As Professor Kevin MMinigal has
pointed out, police have an interest, especially
in the early stages of i nvestigati on, in
exonerating innocent suspects in order to refocus
their efforts on finding the guilty.?® Training

justice;” the prosecutor should set an office standard that
goes beyond the rule in Youngbl ood and make it known that the
of fice expects the sanme for | aw enforcenent agencies.)

258. See supra notes 224-29 and acconpanying text; cf.
Standards for Criminal Justice Discovery and Trial by Jury
Standard 11-4.4(c) (3d ed. 1996) (requiring prosecutors to
“ make reasonable efforts to ensure that material and
information relevant to the defendant and the offense charged
is provided by investigative personnel to the prosecutor’s
office” ).

259. See infra notes 289-317 and accomnpanyi ng text.

260. See supra note 231 and acconpanyi ng text.

261. See supra note 231 and acconpanyi ng text.
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should stress the risk that suppression of
excul patory evidence wll lead to conviction of
the innocent. Mrre particularly, it should—as in
Engl and—stress the potentially exonerative value
of “ negative i nformati on” and “ first
descri ptions” from witnesses. 2% Li ke rmuch

potentially excul patory evidence, such information
is “ casually acquired” by the police as a by-
product of the search for incrimnating evidence. 2%
If police reports specifically required inclusion
of such information, prosecutors would be better
able to comply with Kyles. The growi ng ease of
el ectronic recordi ng and transm ssi on of
investigative data should reduce the costs to
police of expanding reporting requirenments in this
way. 264

As part of their mssion to offer the police
| egal advice and training, prosecutors should also

educat e t he police in their i ncreasing
vulnerability to suit, both as individuals and
agencies, under the federal Gvil Rights Act.?®

Such know edge should give police a powerful
reason to cooperate with prosecution efforts to
establi sh a regul ar fl ow of potentially
excul patory evidence from investigators to the
prosecutor’s office.?® Al t hough police have no
constitutional duty to gat her excul patory
evi dence,*®’ and only a qualified duty to preserve

262. See supra notes 121-58 and acconpanyi ng text.

263. See McMunigal, supra note 22, at 1000 (citing Professor
Kronman’'s distinction between “ casually” and “ deliberately”

acquired information, in Anthony Kronman, M stake, Disclosure,
Informati on, and the Law of Contracts, 7 J. Legal Stud. 1, 2
(1978)).

264. See supra note 199 and acconpanyi ng text.

265. See 42 U S.C. § 1983 (1994). O her possible sanctions
include reversal of a guilty defendant’s conviction, crimnal
liability, and internal discipline.

266. See Sl obogin, supra note 149, at 392-400 (describing how
entity liability of police departnents pronotes systenmc
deterrence, achi eved t hr ough traini ng and i nternal
di scipline).

267. Once police have established probable cause, they have
no constitutional duty to investigate further. See Baker v.
McCol I an, 443 U.S. 137, 145-46 (1979) (holding that after
valid arrest, police have no duty to investigate arrestee’s
clainms of innocence); Wiite v. Tamyn, 961 F. Supp. 1047, 1062
(E.D. Mch. 1997) (finding no duty to seek test of arrestee’s
bl ood for cocaine). The White court found no case “ which
hol ds that the due process clause is violated when the police
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such evi dence once It cones into their
possessi on, ?®® they are constitutionally required to
reveal Brady material to the prosecutor.?® Unlike
prosecutors, who are absolutely inmmune from civil
liability for violating a defendant’s Brady
rights,?° police officers have only a defense of

fail to gather potentially excul patory evidence.” Wite, 961
F. Supp. at 1062 (quoting MIller v. Vasquez, 868 F.2d 1116,
1119 (9th Cir. 1989)). The White court also characterized the
holding in MIller v. Vasquez, 868 F.2d at 1119, that “ a bad
faith failure to collect potentially exculpatory evidence
woul d violate the due process clause,” as “ an aberration and
the law only in the Ninth Crcuit.” Wite, 961 F. Supp. at
1062 n. 12.

268. The due process cl ause does not i npose “ an
undi fferentiated and absolute duty to retain and to preserve
al | material that might be of conceivable evidentiary
significance in a particular prosecution.” Arizona V.
Youngbl ood, 488 U.S. 51, 58 (1988). Under Youngbl ood and
California v. Tronbetta, 467 U S. 479 (1984), the state’'s duty

to preserve excul patory evidence applies only to “ material”
evidence, i.e., “ evidence that mnmight be expected to play a
significant role in the suspect’s defense.” Tronbetta, 467

U S. at 488. Rel i ef depends on the defendant’'s show ng that
the excul patory nature of the evidence was apparent to the
police at the tine they lost or destroyed it, and that the
police acted in bad faith. See, e.g., United States v.
Jobson, 102 F.3d 214, 219 (6th GCr. 1996) (finding no
constitutional violation where police failed to preserve a
di spatch tape because there was no evidence that the dispatch
tape woul d contain excul patory information).

269. As a precondition for recovery under section 1983, the
plaintiff must have suffered harm by conviction or punishnent.
See WIllians v. Krystopa, No. Gv. A 98-Cv-1119, 1998 W
961375, at *3 (E.D. Pa. Dec. 16, 1998) (holding that despite
the egregious conduct of the prosecution and the police in
suppressing a police report, the Brady violation resulted in
no due process deprivation because the defendant, plaintiff in
the section 1983 action, was acquitted at trial after spending
530 days in an adult correctional facility between the tinme of
arrai gnment and acquittal). Also, plaintiff's conviction or
sentence must have “ been reversed on direct appeal, expunged
by executive order, declared invalid by a state tribunal

or called into question by a federal court’s issuance of a
wit of habeas corpus . . . .” Heck v. Hunphrey, 512 U. S
477, 487 (1994). The police duty is to disclose evidence to
the prosecutor or the court, not to the defense. See Jean v.
Collins, 155 F.3d 701, 708 (4th Cir. 1998), vacated on other
grounds, 119 S. C. 2016 (1999) (finding police absolutely
imune from civil suit for failure to disclose excul patory
evidence to the defense).

270. See, e.g., Jean, 155 F.3d at 705 (citing Kalina wv.
Fl etcher, 522 U S. 118 (1997)) (holding prosecutors absolutely
imune from suit when performng functions that require the
exerci se of prosecutorial discretion); Reid v. New Hanpshire,
56 F.3d 332, 336 (1st Cir. 1995) (stating that a prosecutor
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“ qualified i nunity” for their actions. 2"
Therefore, an officer is liable if a reasonable

official would have known that his failure to
di sclose evidence to the prosecutor violated
clearly established constitutional rights under

Br ady. ?"2

The recent case of Jean v. Collins?? illustrates
the operation of qualified immnity in this
cont ext . Lesly Jean was convicted of rape and
given two consecutive life sentences. He spent

nine years in prison before his conviction was
reversed because of Brady violations.?* Follow ng
his release, Jean sued the police under 42 U S. C
§ 1983 for failing to reveal excul patory evidence.
A Fourth Grcuit panel ruled that the police have
a direct duty wunder Brady to disclose material
excul patory evidence to the prosecutor:

If the police allow the State’'s Attorney to
produce evidence pointing to guilt without ever
informing him of ot her evidence in their
possession which contradicts this inference,
state officers are practicing deception not only
on the State’s Attorney but on the court and the
def endant 215

On rehearing, the Fourth Circuit en banc conceded
the existence of this duty,?® but, adopting a
rigorous test for deciding whether the duty to
disclose was “ clearly established” at the tine
the police failed to disclose, held that plaintiff
had failed to satisfy the test.?” On review, the

cannot be held personally liable for know ng suppression of
excul patory information); Geter v. Fortenberry, 849 F.2d 1550,
1552-53 (5th Gir. 1988) (citing Inbler v. Pachtman, 424 U S.
409 (1975)) (finding of absolute immunity for claim based on
prosecutor’s alleged solicitation of fal se testinony).

271. See Jean, 155 F.3d at 708.

272. See id.

273. 155 F.3d 701 (4th Gir. 1998)

274. See Jean v. Rice, 945 F.2d 82, 83 (4th Cir. 1991).

275. Jean v. Collins, 107 F.3d 1111, 1119 (4th Cr. 1997)
(Hamlton, J., concurring) (quoting Barbee v. Warden, 331 F.2d
842, 846 (4th Cir. 1964)), vacated en banc, 155 F.3d 701 (4th
Cir.1998), vacated on other grounds, 119 S. . 2016 (1999).
276. See Jean, 155 F.3d at 710 & n. 3.

277. Over a dissent by five judges, the Fourth Circuit held
that, to determ ne whether a right was clearly established at
a particular time, a federal <circuit court need not ook
beyond decisions of the Supreme Court, the relevant circuit
court, and the highest court of the state in which the case
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Suprene  Court summarily vacated the Fourth
Crcuit’'s opi ni on, remandi ng t he case for
reconsideration in light of an intervening case
that al so upheld a claimof qualified immunity for
| aw enforcenent officials.??®

Both the Fourth Circuit and Suprene Court
opinions in Jean show an inclination to grant
qualified immnity to police officers unless
fairly explicit authority est abl i shes t he
unconstitutionality of their conduct. Wth regard
to the duty to disclose excul patory evidence to
the prosecutor, however, the imunity defense is
becom ng obsol ete. Al t hough sone courts have
upheld police immunity on the ground that, at the
relevant tinme, the duty to disclose was not
“clearly established,” 2 a growing nunber of
courts have recogni zed the duty. 2%

arose. See id. at 709. In a dissenting opinion, Judge
Mur naghan accused the Jean mpjority of noving “to a rule of
actually wunqualified, though technically called qualified,

imunity for police officers [by, inter alial] a dramatic
narrowi ng of that law which, for police officers, wll be
considered well-settled at the critical tinme.” |d. at 712-13.

278. See WIlson v. Layne, 119 S . C. 1692, 1695 (1999)
(upholding Fourth Grcuit finding of qualified immunity of
def endant state and federal |aw enforcenent officials against
claim that their actions violated the Fourth Amendnent for
allowing nedia to enter a hone searched pursuant to a warrant,
on ground that the right allegedly violated was not “ clearly
established” at the tine). The Court suggested that the
plaintiff needs to show either “ cases of ~controlling
authority in their jurisdiction at the time of the incident
which clearly established the rule on which they seek to

rely,” or “ a consensus of cases of persuasive authority such
that a reasonable officer could not have believed that his
actions were lawful.” Id. at 1700.

279. See Jean, 155 F.3d at 708, 710 & n.3 (ruling that
al though reasonable police officer in 1982 would not have
known that failure to disclose exculpatory evidence to
pr osecut or violated crimnal def endant’s Brady right,
intervening court decisions “ now provide notice to police
officers that they can be subject to nonetary damages under
section 1983 for failure to disclose” ). The Fourth Crcuit’'s
dictumin Jean was qualified, but essentially preserved, in an
unpubl i shed disposition. See Wl ker v. Sopher, Nos. 95-2248 &
96- 1088, 1998 W. 682283, at **3 (4th Cr. Sept. 23, 1998)).

280. See Brady v. Dill, 187 F.3d 104, 114 (1st GCr. 1999);
MM Ilian v. Johnson, 88 F.3d 1554, 1567 (11th Cir. 1996);
Jones v. City of Chicago, 856 F.2d 985, 995 (7th G r. 1988);
Geter v. Fortenberry, 849 F.2d 1550, 1559 (5th Cr. 1988);
Wlliams v. Krystopa, No. Cv. A 98-Cv-1119, 1998 W 961375,
at *1 (E.D. Pa. Dec. 16, 1998); Hernandez-Fontan v. City of
Lancaster, No. Cv. A 96-CV-5653, 1998 W 474171 at *7 n.12
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Beyond the liability of individual officers, a
police department’s failure to establish and
enforce procedures governing the disclosure of
excul patory evidence m ght subject the responsible
city or county to liability under section 1983. %
This theory was argued in Carter v. Harrison, 2% by
a plaintiff who had spent 28 nonths in prison for
a nurder he did not commt. Al'l eging police
suppression of crucial exculpatory statements by
several w tnesses, he sued the city under section
1983, claimng injury fromits policy or custom of
failing to train and supervise police to inplenent
Brady.?®® A federal district court found sufficient
evidence to raise a triable issue of fact as to
the city’'s “ grossly negligent” or “ deliberately

indifferent” failure.?* The court rejected as
i nadequate witten guidelines requiring detectives
to record all “ relevant evidence:”
The recording of “ all relevant evidence” does
not acconplish the goal of recording and
preserving excul patory evidence. A police

of ficer investigating a crime is likely to assune
that rel evant evidence includes only incul patory
i nformati on, 28°

(E.D. Pa. July 31, 1998); Ahlers v. Schebil, 966 F. Supp. 518

527 (E.D. Mch. 1997); Carter v. Harrison, 612 F. Supp. 749,
756 & n.5 (E. D.N Y. 1985).

281. See Monell v. Departnent of Soc. Servs., 436 U S. 658,
690-95 (1978); see also Jack M Beer mann, Muni ci pa

Responsibility for Constitutional Torts, 48 DePaul L. Rev.
627, 651-67 (1999) (discussing municipal liability for failure
to train enployees to avoid violating federal rights);
Li vingston, supra note 248, at 822 (1999) (discussing use of
consent decrees under Vi ol ent Crime Control and Law
Enforcenent Act of 1994, 42 U S.C 8§ 14141(a) (1994), which

prohibits governmental authorities from engaging in *“ a
pattern or practice  of conduct by law enforcenent
officers . . . that deprives persons of rights, privileges, or

imunities secured or protected by the Constitution or |aws of
the United States” ).

282. 612 F. Supp. 749 (E.D.N. Y. 1985).

283. See id. at 754.

284. 1d. at 759; see also City of Canton v. Harris, 489 U S.
378, 388 (1989) (finding municipal liability for failure to
train or supervise requires proof of city's “ deliberate
indifference” to the rights of those with whom rmunici pal
enpl oyees will cone into contact).

285. Carter, 612 F. Supp. at 756; see also Fisher, Just the
Facts, supra note 17, at 27-28 (concluding from exam nation of
police training materials, which comonly instruct police to
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By inplication, municipalities risk liability if
they fail expressly to train police to record,
preserve and reveal excul patory evidence. ¢

By adopting rules and standards stressing the
prosecutor’s obligation to make the police aware
of the need to collect and reveal negative
information, the ABA would reinforce the courts’
growing willingness to inpose civil liability on
police who suppress such evidence. In the end,
the prospect of such liability is likely to give
police the greatest incentive to overconme their
reluctance to “ help” the accused.

4. Specific Categories of Potentially Excul patory
Evi dence that Prosecutors Shoul d Routinely Seek
from Police

In addition to elaborating the prosecutor’s role
as legal advisor to the police, the proposed
coomentary to Standard 3-2.7 should stress the
i nportance of persuading the police to adopt
reporting fornms that would call for specific
categories of potentially exculpatory evidence.
On this point, both the English system and
recently adopted local rules for the federa

District Court for Massachusetts, suggest
directions for reform
As described in Part Il of this Article, the

English use detailed codes to describe the types
of information that police nust record, retain and

make available to prosecutors. ?® These codes
provide checklists of potentially exculpatory
evi dence—such as not ebook entries, first
descriptions by potential wtnesses, infornation
report “all rel evant information,” t hat “[bly
implication . . . excul patory evidence does not qualify” ).

286. Section 1983 clainms against nunicipalities nay al so rest
upon failure to train prosecutors to disclose Brady material.
See VWl ker v. City of New York, 974 F.2d 293, 300 (2d. Cir.
1992) (finding that conplete failure by district attorney to
train prosecutors on conpliance with Brady could constitute
“ deliberate indifference” wunder section 1983). Wl ker had
been convicted of nurder and spent 19 years in prison. The
prosecutor failed to disclose, anong other things, that a
witness failed to pick Walker out of a lineup, instead
identifying another man, “ apparently a police officer,” as
the perpetrator. Id. at 295.

287. See supra notes 32-36 and accompanyi ng text.
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from tapes or telephone records, defendant’s
expl anation of an offense®—which alert both the
police and prosecutors to the possible existence
of specific materials that mght be disclosable to
t he defense. In contrast, Anerican court rules
and standards rarely specify categories of
excul patory evi dence t hat prosecutors must
di scl ose and, t her ef or e, obt ain from
i nvesti gators. I nstead, guidance takes the form
of general fornulae, ranging from constitutionally
mandat ed di scl osure of “ favorable and material”
evi dence, to sub-consti tuti onal st andar ds
requiring di scl osure of evi dence t hat is
“ excul patory,” ?®° or that “ tends to negate the
guilt of the accused.” ?°° These fornul ae | eave the
precise scope and timng of the disclosure duty
unclear, particularly wth respect to evidence
t hat does not directly excul pate the defendant. ?*

288. See supra notes 32-36 and accompanyi ng text.

289. See Mbss. R Cim P. 14; Mch. R Cim P. 6.201; Mss.
Uniform Cir. and County C. R 9.04, Ws. Stat. Ann. 8§
971.23(1) (West 1998). Sone state court discovery rules limt
the prosecutor’s disclosure duty to “ any material evidence
favorable” to the defendant. See NM R Dist. &. R Cim
P. 5-501; Penn. R Crim P. 305.

290. See supra note 263 and acconpanyi ng text.

291. Disputes often occur over whether, and when, prosecutors
nmust di scl ose evidence that would inmpeach the credibility of
prosecution wtnesses or provide leads to exculpatory
evidence. The Supreme Court has interpreted Brady to allow no
distinction between inpeachnent evidence and excul patory
evidence. See United States v. Bagley, 473 U S. 667, 676-77
(1985); Gglio v. United States, 405 U S. 150, 154 (1972).
Prof essional responsibility rules and standards are at | east
as broad. However, none of these duties necessarily apply at
the pretrial stage. See supra note 231 and acconpanying text.
Prof essional responsibility rules typically require “ tinmely”
di sclosure to the defense, reflecting Brady’'s anbiguity as to
the precise timng required. See Mdel Rules of Professional
Conduct Rule 3.8(d) (1999); Mddel Code of Professional
Responsibility DR 7-103(B) (1980); Standards Relating to the
Adm nistration of Crimnal Justi ce, Prosecuti on Function
Standard 3-3.11 (a) (3d ed. 1992). This anbiguity permts
prosecutors to interpret pretrial disclosure rules as not
extending to i npeachnent evidence. See, e.g., Franklin, supra
note 221, at 568-69, 574-76 (discussing how sone federa
prosecutors in Northern California feel free to refrain from
requesting from investigators, or disclosing, inpeachnent
material); cf. United States v. Owens, 933 F. Supp. 76, 85-86
(D. Mass. 1996) (construing First Circuit cases to require
di scl osure “ coincident with the scope of cross-examnation to
be afforded in a crimnal case” ).

For an overview of the nmany questions that have arisen in
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In response to uncertainty regarding the scope of
required pretrial disclosure by the prosecution, a
court could supplenent the general st andar ds
defining what nust be disclosed wth rules
describing specific categories of exculpatory
evi dence. This approach is taken by the
i nnovative discovery rules recently adopted by the
United States District Court for Massachusetts. 2
Designed to “ minimze the possibility that the
government will fail to neet its responsibilities
[and] to nmaximze consistency in the practices
anong prosecutors and judicial officers,” 2 these
rules articulate the specific requirenments of
Brady nore conprehensively and in nore detail than

other rules or standards. Because they item ze
material that courts mght require prosecutors to
di scl ose, t hey provi de prosecutors w th a
f ramewor k for deci di ng what potentially

excul patory information they should seek from the
pol i ce. 2

Subject to judicially-approved exceptions in the
interest of justice,?*® the Local Rules require
automatic disclosure in felony cases of specified
categories of evidence, including both general #°

appl yi ng Brady see James Lappan, 79 Questions: The Catechism
of Brady v. Maryland, 35 Crim L. Bull. 277 (1999).

292. See supra notes 207-12 and acconpanyi ng text.

293. The new rules also aim*“ to inplement the principle that
different forns of exculpatory information should ordinarily
be disclosed at different tinmes.” Mass. Rules Comittee
Report, supra note 207, at 5.

294. See D. Mass. Local R Concerning Crim Cases 116.2(A).
295. See id. Rule 116.6. The Rules include procedures for
resolving discovery disputes before trial. See id. Rules
116.3, 117.1. The npbst recent edition of the ABA Standards
for Discovery offers a different version of this approach.
They require broad, automatic disclosure of “ all relevant
i nformation” hel d by the team of prosecution and
investigatory personnel, see Standards for Crinminal Justice
Di scovery and Trial by Jury Standard 11-2.1(a) cnt. (3d ed.
1996), as well as specific itens of relevant information, such
as the nanes and addresses of *“ all persons known to the
prosecution to have information <concerning the offense
charged, together with all witten statenents,” id. Standard
11-2.1(a)(ii), and all tangible itens that pertain to the
case. See id. Standard 11-2.1(a)(v).

296. See D. Mass. Local R Concerning Crim Cases 116.1(C).
This category includes, inter alia, al | identification
procedures. Thus, the governnent nust disclose “ [a] witten
statenent whether the defendant was a subject of an
investigative identification procedure . . . involving a line-
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and excul pat ory?’ evi dence. The Rul es expand and
clarify t he prosecutor’s duty to di scl ose

excul patory evidence in three ways. First, the
Rul es expansi vely defi ne t he concept of
“ excul patory” i nformation t hat must be

di scl osed. *® Second, they regul ate the presunptive

up, show up, photo spread or other display of an image of the
defendant.” 1d. Rule 116.1(C)(1)(f). The rule also requires
that “ [i]f the defendant was a subject of such a procedure, a
copy of any videotape, photo spread, inmage or other tangible
evidence reflecting, used in or nmenori al i zi ng t he
identification procedure.” Id.; see al so id. Rul e
116.2(B) (1) (f) (requiring a witten description of the failure
of any percipient witness to nake a positive identification of
def endant at identification procedure).

297. See id. Rule 116. 2.

298. The Rule's drafters rejected as unsatisfactory the
Suprenme Court’s limtation of Brady to “ material” evidence,
defined retrospectively as existing “only if there is a
reasonabl e probability that, had the evidence been disclosed
to the defense, the result of the proceeding would have been
different.” United States v. Bagley, 473 US. 667, 682
(1985). “ Reasonable probability” was defined as “ a
probability sufficient to undermine <confidence in the
outcone.” Id.

Recogni zing the need for a nmore useful test in the pretrial
context, the Rules Conmittee adopted a prospective test drawn

from Kyl es. Favorabl e evidence is “ material” for purposes
of required disclosure:
if there is a reasonable probability that, if the

evidence is disclosed to the defendant, he could

properly be acquitted because of the presence of a

reasonabl e doubt or acceptance of an explanation for

the crinme that does not incul pate the defendant . . . .
Mass. Rules Committee Report, supra note 207, at V(A) (citing
Kyles v. Witley, 514 U S. 419, 433-35 (1995)). Expandi ng
upon this definition, the Committee cited wth apparent
approval the District of Colunbia Crcuit’s interpretation of
“ materiality” as used in Federal Rule of Criminal Procedure
16(a)(1)(C), requiring pretrial production by the government
of docurments “ which are material to the preparation of the
def endants’ defense.” Materiality exists where there is:

some indication that the pretrial disclosure of the

di sputed evi dence woul d enabl e t he def endant

significantly to alter the quantum of proof in his

favor. This materiality standard nornmally is not a
heavy burden, rather, evidence is material as long as
there is a strong indication that it wll play an

important role in uncovering admssible evidence,

ai ding witness preparation, corroborating testinony, or

assi sting i npeachnent or rebuttal.
Id. at V(A) (quoting United States v. Lloyd, 992 F.2d 348, 351
(D.C. Cir. 1993)) (citations, internal quotations and ellipses
omtted). The Committee Report, acknow edges that “ neither
the Supreme Court nor the First Circuit has addressed the
definition of materiality in this context, and this issue may
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timng of disclosure of different categories of
evidence.?° Third, and nost significantly for our
pur poses, t hey require t he pr osecut or
automatically to disclose a nunber of specific
categories of information without regard to the
prosecutor’s judgment whether, 1in a particular
case, t he i nformati on IS “material” and
“ favorable to the accused.” *°° The Local Rules
thus resenble the English nodel in two respects:

first, they * codify” particul ar categories of
information which are presunptively disclosable;
and second, t hey specifically require the

prosecutor to obtain that information from the
pol i ce. 3%

have to be resolved in the litigation of future cases in this
District . . . .7 1ld.

Inspired by this broadened standard of materiality” the

Rul es define disclosabl e excul patory evidence as foll ows:

“

“ Excul patory information,” which nmust be disclosed
includes but is not limted to “ all information that
is material and favorable to the accused” because it
tends to:

(1) Cast doubt on defendant’s guilt as to any essenti al

element in any count in the indictnent or information;

(2) Cast doubt on the admissibility of [certain]

evidence that the governnent anticipates offering in

its case-in-chief, that mght be subject to a notion to

suppress or exclude . .

(3) Cast doubt on the credibility or accuracy of any

evidence that the governnent anticipates offering in

its case-in-chief; or

(4) Dimnish the degree of the defendant’s culpability

or . . . Ofense Level under [sentencing guidelines].”
D. Mass. Local R Concerning Crim Cases 116.2(A).
299. Unlike the previous Rules, which required routine
di scl osure of excul patory evidence “ as soon as counsels’
trial engagenments permt and in all events within fourteen
(14) days after arraignment,” the 1998 Rules establish four
different presunptive times for the disclosure of different
categories of evidence. See D. Mass Local R Concerning Crim
Cases 116.2(B). Once triggered, the duty to disclose is
continuous. See D. Mass. Local R Concerning Crim Cases
116.7. It is not clear when the duty ends.
300. See infra notes 302-15 and acconpanyi ng text.
301. Local Rule 116.8 requires the prosecutor to inform
“all . . . law enforcenent agencies formally participating in
the crimnal investigation . . . of the discovery obligations
set forth [in the Rules] and obtain any information subject to
di sclosure from each such agency.” D. Mass. Local R
Concerning Crim Cases 116.8. Both Rule 116.8 and Rule 116.9,
requiring police to preserve relevant docunents in their
possession, apply only to |law enforcenment agents whose agency
at the tinme was formally participating in a crimnal
investigation. See id. Rules 116.8, 116.9; see al so supra Part
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In addition to automatically disclosable genera
information, such as identification procedures, 3%
the Rules require automatic pretrial disclosure of
three kinds of exculpatory information: (1)
“[i]nformation that would tend directly to negate
the defendant’s guilt” of the charged offenses; 3%
(2) " [i]nformation that would cast doubt on the
adm ssibility of evidence that the governnent
anticipates offering in its case-in-chief;” 3 and
(3) “[a]lny information that tends to cast doubt on
the credibility or accuracy” of evidence and
W t nesses t hat t he gover nnment antici pates
presenting in its case-in-chief.3* The Rules go on
to list specific itenms of excul patory information
regarding the government’s anticipated case-in-
chi ef W t nesses t hat must be di scl osed
i nformati on regardi ng prom ses, rewar ds or
i nducenent s, 3°® crimnal records, 3’ pending crimna
cases,®® the witness’ failure to nake a positive
identification of t he def endant in an
identification procedur e, 3%° any i nconsi st ent
statenents nade by the wi tness,?3° statenents nmade
by any person that are inconsistent wth any
st at enent made by the witness,3! information
reflecting the witness’ bias or prejudice against

I.C.2.a. (discussing disclosure responsibilities wunder the
English systen). The scope of Rule 116.1(A)(1) is broader,
subjecting to automatic discovery “ all discoverable material
and information in the possession, custody, or control of the

governnent . . . the existence of which is known, or by the
exercise of due diligence nmy becone known, to the
[ prosecutor] . . . .” D. Mass. R Concerning Crim Cases

116. 1(A) (1) .

302. See D Mass. Local R Concerning Crim Cases
116.1(C) (1) (f).

303. 1d. Rule 116.2(B)(
304. Id. Rule 116.2(B)(
305. 1d. Rule 116.2(B)(
306. See id. Rule 116.2(B)
307. See id. Rule 116.2(B)
308. See id. Rule 116.2(B)( .
309. See id. Rule 116.2(B)(1)(f). (applying only to

—~~—
D OO0
— =

perci pient witnesses “ identified by nane” )

310. “ [Qr a description of such a statement, nmade orally or
inwiting . . . regarding the alleged crimnal conduct of the
defendant.” 1d. Rule 116.2(B)(2)(b).

311. See id. Rule 116.2(B)(2)(c). Oral  statenments are

included, and the witness’ statenent nust be about the alleged
crimnal conduct of the defendant. See id.
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the defendant,®? bad acts commtted by the
wi t ness, 3 and information regarding any nental or
physical inmpairment that may cast doubt on the
W t ness’ ability to testify accurately or
truthfully.3* The Rules also require disclosure of
a “ failure of any percipient witness . . . to nake
a positive identification of a defendant” at an
identification procedure. 3%

The Local Rules are significant not sinply
because they require broad disclosure to the
def ense, *'® but because they articulate the specific
requirements of Brady in such detail. They could,
therefore, guide prosecutors in deciding what
potentially exculpatory information they should
seek from the police. For exanple, many of the
items required by the Local Rules are readily
known to investigators, and could be reported in
desi gnat ed spaces on standard and/ or on
suppl ement ary forns for reporting crimna
incidents and arrests. For instance, report forns
could <call for * first descriptions” of the
perpetrator, an account of any identification
procedure, and the failure of any percipient

witness to identify the suspect. Report forns
could also call for inconsistent statenents nmade
by inculpating wtnesses, as well as observed
ment al or physi cal i mpai rment s, such as

intoxication, that mght cast doubt on their
ability to report accurately. Qher categories of
i nformati on, such as excul patory statenents nmade
by the suspect and others, could also be expressly
sought .

312. See id. Rule 116.2(B)(2)(d).

313. See id. Rule 116.2(B)(2)(f). Specifically, such
background includes any prosecutable federal offense, or
conduct that may be adm ssible under Federal Rule of Evidence
608(b), known by the governnent to have been committed by the
Wi t ness. See id.

314. See id. Rule 116.2(B)(2)(9).

315. See id. Rule 116.2(B)(1)(f) (enphasis added); supra note
302.

316. Judicial precedents support nost if not all of the
Rul es’ disclosure requirenents. The Suprene Court has held
that the prosecutor’'s Brady duty extends to evidence affecting
witness credibility. See United States v. Bagley, 473 U.S.
667, 674-78 (1985). Regardi ng specific types of inpeachnent
evidence that nust be disclosed, see I|llinois Institute for
Conti nui ng Legal Education, Federal Criminal Practice, § 7.51
(1997) (collecting cases).
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O her itenms required by the Rul es—such as prior
bad acts or pending investigations or prosecutions
agai nst prospective governnent W tnesses—m ght
not be suited for inclusion in standard police
reports, because they involve facts that would not
normally be known by the investigating officer.
Prosecutors could seek this information from the
police by neans of other, later-transmtted forns.
Precisely what information should be reported, at

what |evel of detail, in what kinds of cases, and
at what stages of the proceedings, are matters
beyond the scope of this Article. Reasonabl e
people might disagree on the particulars of any
proposal, but not, | think, on the principle that
prosecutors should endeavor to persuade police to
i ncl ude excul patory i nformation on police

reports. 3 The duty to wundertake that effort
follows from the prosecutor’s responsibility to
nmeet the chall enge posed by Kyl es.

CONCLUSI ON

In Kyles v. Witley, 38 the Suprene Court asserted
that a prosecutor has “ the neans to discharge the
government’s Br ady responsibility,” by
establishing “ procedures and regulations” to
ensure a flow of all relevant information fromthe

317. One mght object to inclusion of excul patory evidence on
police reports on the ground that, in jurisdictions allow ng
def ense discovery of such reports, the defense night gain
access to mmterial that would not otherw se be disclosable,
and exploit it in damagi ng ways. See Fisher, Just the Facts,
supra note 17, at 56-58 (suggesting that the solution of
restricting defense access to, or use of, reported material,
is preferable to the current reginme, which tolerates police
suppression of relevant information fromthe prosecutor). One
could al so consider the English procedure in which the police
use separate schedules to reveal sensitive material to the
prosecutor and reveal “ super-sensitive”’ material to the
prosecutor orally. See CPIA Code of Practice, supra note 33,
88 6.12-6.14. The English also pernmit the prosecution to
apply ex parte for judicial approval to withhold otherw se
di scl osable sensitive material from the defense, under the
doctrine of public interest immnity. See Leng & Tayl or, supra
note 31, at 22, 47-48. By insisting that police do reveal
even sensitive material to the prosecutor, and requiring
judicial approval of non-disclosure in special circunstances,
the English system has the advantage of making and preserving
a record of relevant, non-disclosed material for |ater review
318. 514 U.S. 419 (1995).
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police to her office.3® In reality, such
procedures are generally |acking. The English
have | egi sl ated a conpr ehensi ve regul atory
framework for police record-keeping and revel ation
of case information to the prosecutor. They have
al so devoted significant resources to enforcing
this regulation. The English system contrasts

starkly with our |aissez-faire approach to police
recor d- keepi ng.

As reflected in the Suprene Court’s treatnent of
the issue in Kyles, we have consigned to
prosecutors the duty to disclose exculpatory
evidence known to the police, wthout devoting
particular attention or resources to the issue of
i mpl enent ati on. To be sure, as the English
experience illustrates, the cost-efficiency of a
conprehensi ve and anbitious effort to produce nore
“ objective” records of investigation is open to
guestion. Nonethel ess, the seriousness with which
the English have addressed the Kyles issue
conmpares favorably to our own posture of denial

and negl ect. Because neither |egislatures nor
courts wil | likely redress this pr obl em
prosecutors must t ake responsibility for
establishing the *“ procedures and regulations”

referred to in Kyles. The current professional
responsibility rul es and st andar ds do not
adequatel y recogni ze and support t hat
responsibility. The anendnents proposed here to

the ABA Mdel Rules and Standards represent a
nodest step toward breathing life into a process,
described in Kyles, which should but does not yet
exi st.

319. Id. at 438 (quoting Gglio v. United States, 405 U.S.
150, 154 (1972)).
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APPENDI X A

ORGANI ZATI ON OF CRI'M NAL COURTS, PROSECUTI ON AND POLI CE, AND
PaLl cE RECORD- KEEPI NG, | N ENGLAND

Jurisdiction of Courts

Crimnal offences in England fall into one of
three jurisdictional categories: “ summary,”
“indictable only,” and “ either-way.” “ Summary
of fences,” which conprise the vast magjority of all

crimnal offenses,®° are tried without a jury in
the magistrates’ court.3* The nbst serious crines
are prosecuted by indictment in the Crown Court,
before a jury. “ Either-way” offenses are tried
either in magistrates’ court or in Crown Court, at
the defendant’s option.*? First appearances and
other prelimnary proceedings for all crimnal
defendants occur in the nmagistrates’ court; in
appropriate cases, magistrates hold “ committal
proceedi ngs” to decide whether sufficient evidence
exists to comit a defendant for trial in the
Crown Court. 33

Pr osecuti on

Until 1985, England enployed a system of private
prosecution under which the police thenselves
prosecuted minor crinmes, and retained |lawers to
prosecute nore serious crines. In 1879, the post
of Director of Public Prosecutions (“ DPP” ) was
created in the Attorney-General’'s office.%* The
DPP was given power to control prosecutions for
the nost serious crines.?3° In 1986, with the
creation of t he Cr own Prosecution Servi ce

320. Over 90% of criminal cases are heard at the nmgistrates’
courts. See Niblett, supra note 31, at 35.

321. In a summary trial a panel of three lay magistrates
usual |y deci des the case. See Hatchard, supra note 31, at 181.
322. See id.

323. As a result of 1998 legislation, a new system is being
introduced by which cases triable on indictment only will go
imediately to Crown Court w thout any commttal hearings. See
Bl ackstone’s, supra note 31, § D7.1.

324. See Andrew Sidman, Note, The CQutnoded Concept of Private
Prosecution, 25 Am U. L. Rev. 754, 760 (1976).

325. See id. at 760-61.
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(“ CPS" ), the system of centrally controlled
public prosecution was extended to all crimnal
of f enses. 3¢ Crown Prosecutors have no power to

di rect police investigations or control t he
initial charging decision,?’ but the CPS has power
to continue, nodify or stop all crim nal

proceedings in their prelimnary stages.?33 CPS
| awyers (solicitors) prosecute offences in the
magi strates’ court, and normally retain barristers
to conduct proceedings in Crown Court. 3 The
latter are independent practitioners who m ght
appear in some cases for the prosecution and in
others for the defense. Barristers are therefore
consi dered nore objective and less identified with
the parties than solicitors, who are directly

enpl oyed by their clients. This is especially
true of a prosecuting barrister: the Bar’'s Code
of Conduct states that he * should not regard
hinsel f as appearing for a party. He should |ay

before the Court fairly and inpartially the whole
of the facts which conprise the case for the
prosecution and should assist the Court on all

326. See Francis Bennion, The New Prosecution Arrangenents:
The Crown Prosecution Service, 1986 Crim L. Rev. 3, 9-14.
The Service was created by the Prosecution of Ofences Act,
1985, which becane fully operational in 1986.

327. See Ashworth, supra note 31, at 178. Crown Prosecutors
are available to consult wth police before charges are
brought. See Hatchard, supra note 31, at 198-99.

328. See Blackstone’'s Crimnal Practice, supra note 31, 88
D2. 33, 2.38.

329. In English nomenclature, “ lawer” generally refers to a
solicitor, and “ counsel” to a barrister. Solicitors and
barristers receive different training, and are bound by
separate codes of professional conduct. Solicitors are
represented by the Law Society; barristers, but not
solicitors, belong to the Bar. Traditionally, only barristers
have a “ right of audience” in Crown Courts, but this is

changing in the direction of allowing solicitors to try cases
in CGown Court and to appear in higher courts. See Hatchard,
supra note 31, at 207-08; Harry Cohen, From the British
Newspapers and Legal Magazi nes—Changes in the British Legal
Prof ession?, 23 J. Legal Prof. 3, 9 (1999); M chael Zander,
Private Lawers in Contenporary Society: United Kingdom 25
Case W Res. J. Int'l. L. 207, 207-14 (1993); Francis G bb,
Lord Chancell or Eyes Bar’'s Last Preserve, Times (London), Dec.
12, 1997, at 6, available in 1997 W 9249120; Julia Hartley-
Brewer, Call for End to Barristers’ Hi gher Courts Monopoly,
Eveni ng Standard (London), June 25, 1998, at 18, available in
1998 W. 13923293.
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matters of |aw applicable to the case.” 3%

The Police; Records of Police Investigation

Al t hough England has no national police force,
since 1918 the ~central gover nment has had
oversight of the local police forces.*! English
police are organized into forty-three police
forces, each headed by a Chief Constable, except
the two London forces, which are headed by a
Conmi ssi oner . 332 Each force is answerable to a
| ocal, elected Police Authority, which pays forty-
nine percent of the police budget; the renaining

fifty-one percent is paid by the ~central
gover nnent . 333 In matters not controlled by
national |egislation, |local police forces are free
to adopt their own policies. However, the

Association of Chief Police Oficers (ACPO),
consisting of all forty-three force chiefs, plays
an inportant role in pronoting discussion and
adoption of wuniform procedures anong the different
forces. For exanple, in cooperation with the
Crown Prosecution Service, ACPO has pronul gated
nat i onal guidelines for the preparation and
submi ssion of police files.?** Al so, an independent
national body exists to investigate conplaints of
pol i ce abuses. 3

Records of police investigation vary according to
the particular investigative procedure enployed,

330. See Code of Conduct of the Bar of England and Wil es,
Standard 11.1. Standard 11.2 inmposes on prosecuting counsel a
duty “to ensure that all relevant evidence is either
presented by the prosecution or nmade available to the
defence.” |d. Standard 11.2.

331. The Secretary of State for Home Affairs has overall
responsibility for the police. See Hatchard, supra note 31, at
205- 06.

332. See interviews wth several staff at Wst Mercia

Const abul ary Headquarters, Training and Devel opnent, in
Hi ndlip, Wrcester, UK (Apr. 15, 1999).

333. See id.

334. See Roger Ede & Eric Shepherd, Active Defence: A

Lawer’'s @Quide to Police and Defence Investigation and
Prosecution and Defence Disclosure in Criminal Cases 145
(1998) (citing Manual of CQuidance for the Preparation,
Processi ng and Subnission of Files (1st ed. 1992)).

335. This body, the Police Conplaints Authority, was
establ i shed by PACE. See Belloni & Hodgson, supra note 31, at
75-81.
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the nature and seriousness of the crine,®*® and the
| ocation of the particular police force.3" Despite
such variations, as the result of |legislation

police practice codes, and custom certain types
of records are comonly kept. These include
police notebooks, crine reports, custody records,
statenents of suspects and w tnesses, records of
identification procedures, conputer investigation
data (HOLMES) and policy books.

Pol i ce Not ebooks

Unifornmed police constables in England carry
pocket notebooks in which they nornally3® nust

record their daily activities, i ncl udi ng
investigations of <crimnal activity and wtness
statenents.®* In order to deter after the fact
editing or “ loss” of exculpatory information, the

books are nunbered and bound, and have nunbered
pages. 3 A record is kept of each book’s nunber

336. See generally Maguire & Norris, supra note 108
(presenting nodel s and met hods of managenent for investigation
of serious crimes).

337. Different police forces may use different forns to serve
a particular function. For exanple, sonme police forces
require officers to fill out printed crine report forns, while
other forces rely on conmputer word processing to create
equi val ent reports. See interview with Head of Mijor Crines
Unit, West Mercia Police HQ, in Wrcester, UK (Apr. 26,
1999).

338. In sone cases they mght instead use incident record
books, see Ede & Shepherd, supra note 334, at 35, or special
of fense books containing forns for traffic offenses, for
exanpl e. Special nunbered | ogs, w th nunbered pages, are also
used in police surveillance work. See Rob R Jerrard, The
Police Oficer’'s Notebook, 157 Just. of the Peace 8 (1993)

Maguire & Norris, supra note 108, at 80-83.

339. See Jerrard, supra note 338, at 6; see also Maguire &
Norris, supra note 108, at 36-37 (regular checks of police
not ebook used as supervisory tool). PACE Code of Practice C,
paragraph 11.5(b), requires the record of any interview with
suspects to be witten in the officer’s notebook or on forns
provided for that purpose. See Codes of Practice Under the
Police and Criminal Evidence Act 1984, Code C, § 11.5(b)
(1999), reprinted in Blackstone’s Crimnal Practice, app. 2
(Peter Miurphy et al. eds., 1999) [hereinafter PACE Codes of
Practice]. In practice, if the interviews are not tape
recorded, they are witten on forns.

340. In 1993 the Runciman Conmi ssion reconmended that all
forces should adopt this practice. See Runci man Commi n Report,
supra note 47, at 22. I do not know whether any American
police force enploys this safeguard. |In sonme, note taking is
apparently very informal. See, e.g., WIliam B. Sanders,
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and the date it is issued to a particular
of ficer.3*

Crime Report Forns

As in the United States, English police are
commonly required to file police reports, reciting
essential data regarding each crimnal incident
resulting in arrest and/ or prosecution. 32

Cust ody Records

As a nmeans of avoiding abuses in police detention
and questioning of suspects, PACE introduced
strict recor d- keepi ng requirements, to be
adm nistered by a specially-designated “ custody
officer.” 3 The custody officer nust be soneone
of supervisory rank who is not involved in the
i nvesti gati on. 3 This officer’s duties include,

Detective Work 42 (1977) (reporting criticism of one police
force in which “ each detective took his own notes on scraps
of paper” ); Fisher, Just the Facts, supra note 17, at 30
(describing how, in the Atlanta Police Department, officers
are taught the strategic advantages and di sadvantages of bound
versus | oose-| eaf not ebooks).

341. See interview with Head of Mjor Crinmes Unit, West
Mercia Police HQ, in Wrcester, UK (Apr. 26, 1999).

342. The crime report contains, inter alia, details of the
conplaint, the conplainant, the offense, description of the
suspect, and investigation conducted at the scene. See Ede &
Shepherd, supra note 334, at 23-25, 39-40. In some forces
instead of conpleting a crime report form the officer wll
directly enter the pertinent data on a portable conputer data
terminal, or call in the information to the station, where it
will be transcribed. See interview with Head of Mjor Crines
Unit, West Mercia Police HQ, in Wrcester, UK (Apr. 26,
1999).

343. See Police and Crimnal Evidence Act, 1984, ch. 78,
§836-39 (Eng.); PACE Codes of Practice, supra note 339, Code C
§ 2.3. For general discussion of the role of the custody
of ficer, see Zander, supra note 31, at 74-80, 92-96, 156-62
344. See PACE, supra note 114, § 36(3), (5). For criticism
of the custody officer’'s purported “ independence,” see
McConville et al., supra note 31, at 118-22. Cf. Brown, PACE
Ten Years On, supra note 31, at 2 (“ Custody officers show
consi der abl e i ndependence in the way they carry out their job
al though practical constraints linmt their examnation of the
evidence against the suspect when considering whether to
aut horise detention.” ); see also Colenan, et al., supra note
31, at 24, 30-31 (questioning the role and activities of
custody officers); Muguire & Norris, supra note 108, at 27
(noting that disagreement exists over whether intended effects
of Act have been achieved).
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inter alia, keeping a detailed, contenporaneously
witten record of the suspect’s detention,?3®
including the grounds therefor, and all relevant
events during detention, such as the tinme and
pl ace of all questioning, advice of rights, and
the presence of or contacts with a |lawer.3*® The
custody record must also include a list of the
suspect’s possessi ons when taken into custody.3* A
copy of the custody record is available to the
suspect upon his rel ease from custody. 34

Statenments of Suspects

Subject to certain exceptions, police interviews
with suspects and suspects’ statenments, nust be
tape recorded. 3% If tape recording is not
feasi ble, a contenporaneous witten record should
be nmade.®*° Transcripts or sunmaries are nade of
taped interviews. %!

345. See Police and Crinminal Evidence Act, 1984, ch. 78, §
37(4) (Eng.).

346. See Zander, supra note 31, at 156-57.

347. See PACE Codes of Practice, supra note 339, Code C § 4.4
348. See Zander, supra note 31, at 157; PACE Codes of
Practice, supra note 339, Code C § 2.4.

349. PACE Codes of Practice, supra note 339, Code E § 3.

350. PACE Codes of Practice, supra note 339, Code E § 3.4.
For skeptical coments on the ability of police to take
accur at e contenporaneous notes, see Ede & Shepherd, supra note
334, at 229-30.

351. In light of interest in the United States in reforns
requiring taping of police interrogation of suspects, see
Cvil Rights and Civil Liberties: Videotaping the Police, 17
Crim Just. Ethics, Wnter/Spring 1998, at 42 (synposium,

Americans wll be interested in developnments in England.
Studi es report both evasion of the requirenents by unrecorded
“ scenic route” interviews before arrival at the police

station, and that “ the vast majority of tapes are never heard
by anyone, as defences [sic] request themin very few cases.”

Maguire & Norris, supra note 108, at 116. On the inpact of
PACE provisions requiring taping of police questioning, see
Tom Bucke & David Brown, In Police Custody: Police Powers and
Suspects’ Rights Under the Revised PACE Codes of Practice 31-
39 (Hone Ofice Research Study No. 174, 1997); M ke
McConvi l Il e, Videotaping Interrogations: Pol i ce Behavi our On
and Of Canera, 1992 Cim L. Rev. 532, 536, 540-42; Moston &
St ephenson, supra note 31, at 41-47; David Wl chover & Ant hony
Heat on- Armstrong, Questioning and Ildentification: Changes
under P.ACE ‘95 1995 Cim L. Rev. 356, 359. Regar di ng
the time-consuming task of transcribing and sunmari zi ng taped
suspect interviews, see Maguire & Norris, supra note 108, at
32-33 & n. 4.
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W tness Statenents

St atenent s of W t nesses, i ncl udi ng police
officers, are comonly reduced to witing and
si gned. 32

Identification Procedures

PACE provides that identification procedures mnust
be supervised by an “ ldentification Oficer,” who
is a uniformed officer not |ower than the rank of
i nspector, who nust not be involved in the
i nvestigation. 33 The ldentification Oficer’s
duties include admnistering |ineups and other
identification procedures, and making a record of
the sane on forns provided.®** Prior to the conduct
of identification procedures, the wtness’ first
description of the perpetrator mnust be recorded,
and a copy given to the suspect or his [|awer
before further identification procedures take
pl ace. 3%

352. See Ede & Shepherd, supra note 334, at 48-49; Alan
Mackie et al., Preparing the Prosecution Case, 1999 Cim L.
Rev. 460, 462.

353. See PACE Codes of Practice, supra note 339, Code D §
2.2. See generally Zander, supra note 31, at 172-75. The rule
prohibiting an officer who is involved in the investigation
fromtaking part in any identification procedure predates PACE
by many years. See Home Ofice Crcular No. 9/1969,
Identification Parades, para. 3, reprinted in Lord Devlin,
Report on the Evidence of Identification in Criminal Cases,
app. A at 159 (London: HVSO 1976).

354. See PACE Codes of Practice, supra note 339, Code D 88
2.2-2.4, 2.19-2.21. Lineups are <called *“ identification
parades” in England. See id. Code D § 2.1-2.6.

355. PACE Codes of Practice, supra note 339, Code D § 2.0.
This requirenent follows recommendations of the Runciman
Conmi ssi on, see Runci man Conmin Report, supra note 47, at 11,
but was not adopted into law until 1995. See Wl chover &
Heat on- Arnmstrong, supra note 351, at 367. Code D also
requires “ the police to disclose to the defense any nedia
nmaterial relating to the appearance of a suspect before any
identification procedure is undertaken.” 1d. at 368 (citing
provi sions). For background information on identification
safeguards in English law, see generally Anthony Heaton-
Arnmstrong & David Wl chover, Exorcising Dougherty’s Ghost, 141
New L.J. 137 (1991), and danville WIlians, Evidence of
I dentification: The Devlin Report, 1976 Crim L. Rev. 407.
PACE identification procedures provide an interesting
conparison to those followed in Jean v. Rice, 945 F.2d 82 (4th
Cr. 1991), discussed supra at notes 273-277 and acconpanyi ng
text.
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Comput er - Assi sted I nvestigation: HOLMES

On  occasion, the police investigate serious
of fenses such as nurder, rape and nmjor robberies
by setting up an * incident room” staffed by
detectives and uniforned officers brought together
from different police divisions.*® This is done
when no obvious suspect or strong |eads exists;
police therefore require extra investigative
resour ces. Such mmjor inquiries are often
conducted with the aid of the conputer-based Hone
Ofice (Large) Mjor Enquiry System (HOLMES), a
“ computerized information storage and retrieval

system which allows for all information emanating
from the inquiry to be stored, indexed, cross
referenced and interrogated for investigative

significance.” %’ Data is entered, processed and
accessed according to standard procedures, and
only by specially trained personnel who operate
i ndependently from senior officers managing the
i nvestigation.3® Conprehensive records are kept of

all information received in the investigation,
actions taken and their results. “ Every item
relevant to the inquiry wll either be logged in

the system as in the case of exhibits, or
actually contained within the system as in the
case of st atenent s or transcripts of
interviews.” 3°

Investigations in which the police use HOLMES

typically i nvol ve i nt ense publicity and
corresponding pressure on the police to find the
crimnal. Such investigations are therefore
particularly prone to result in suppression and
fabrication of evidence. However, conpared to
ot her investigative records, data gathered using
HOLMES is especially reliable. “ [Tlhere is little

356. Incident roons are established in cases that require
extra investigative resources because no obvious suspect or
strong |l eads exists. See interview with Head of Major Crines
Unit, West Mercia Police HQ, in Wrcester, UK (Apr. 26,
1999). HOLMES investigations reportedly nunber fewer than one
in a thousand cases. See Maguire & Norris, supra note 108, at
55.

357. Maguire & Norris, supra note 108, at 57.

358. Maguire and Norris describe the HOLMES systemin detail.
See id. at 55-69; see also Ede & Shepherd, supra note 334, at
53-56 (detailing the HOLMES system.

359. Maguire & Norris, supra note 108, at 68.
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incentive for junior officers to nmanipulate
witnesses or to fabricate evidence and, even if
they did so, there would be a high chance of it

bei ng discovered.” 3¢ For instance, “ if one
wi tness clainmed that a suspect had been present at
t he scene, a [ comput er oper ati on] woul d

imedi ately indicate who else was present, and
checks could be nmade to see whether this
information could be corroborated.” 3% Al t hough

senior investigating officers, facing intense
pressures to produce a *“ result,” m ght  be
notivated to conceal “ inconvenient” evidence or
fabricate “ helpful” evi dence, they do not
normally have direct access to the conputer
syst em 362 Al so, senior officers are sonetines
subject to other, independent nonitoring of the
investigation.®3® Finally, “ as all docunentation
is held on a database, it wuld be difficult

technically to tanper with the system to delete
statenents, or even parts of statenents, and |eave
no trace.” *®* In sum therefore, HOLMES generates
“[c]lear and conprehensive docunentation of the
i nvestigation.” 3%

A conplete copy of HOLMES data is available to
prosecut ors, and—subj ect to court-approved
exceptions in particular cases—m ght be disclosed
to the defense. 3

Pol i cy Books

In HOLMES major inquiries, a “ policy book” is
kept by a designated administrator who reports to
the Senior Investigating Oficer in charge of the

360. Id. at 64.

361. Id. at 68.

362. See id. at 64-65, 67-68.

363. See id. at 65, 68.

364. Id. at 68.

365. Id. at 61.

366. See infra not es 189- 90 and accomnpanyi ng text.
Di scl osure can conveniently take the form of downl oading the
HOLMES files on to a floppy disk. See Ede & Shepherd, supra
note 334, at 301. A defense |lawer told ne that, in a recent
nmurder case, the prosecutor had pernmitted him to go to the
police station and |ook through the entire conputerized file
of unused material. The solicitor spent a week reading every
“action log” entry. In sone cases, he stated, such itens
have |l ed to exonerations. See interview with defense solicitor
in Birmngham U K (Apr. 13, 1999).
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inquiry.3®”  This docunent, which is logged as a
computer file, contains records “ of all the mgjor
deci sions taken in an inquiry: for instance, the
paranmeters of house to house inquiries, which
lines of investigation should be pursued and why,
and the decision to arrest and question a suspect.
The Pol i cy Book, t heref ore, becones a
chronol ogi cal record of the progress of the
investigation which is open to scrutiny . 7o3es

367. See interview with Head of Mjor Crinmes Unit, West
Mercia Police HQ, in Wrcester, UK (Apr. 26, 1999);
Maguire & Norris, supra note 108, at 58. The Runci man
Conmmi ssi on recomended that policy books (also called “ policy
files” ) be kept in all mjor inquiries. See Runciman Commn
Report, supra note 47, at 19

368. See Maguire & Norris, supra note 108, at 66. | do not
know whet her Anerican police enploy any analog to the English
* Policy Book.”
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APPENDI X B

AMERI CAN BAR ASSCCI ATI ON
MODEL RULES OF PROFESSI anAL CONDUCT

RULE 3.8 SPECI AL RESPONSI BI LI TIES OF A PROSECUTCR
The prosecutor in a crimnal case shall

(a) refrain from prosecuting a charge that the
prosecutor knows is not supported by probable
cause;

(b) nake reasonable efforts to assure that the
accused has been advised of the right to, and the
procedure for obtaining, counsel and has been
gi ven reasonabl e opportunity to obtain counsel

(c) not seek to obtain from an unrepresented
accused a waiver of inportant pretrial rights,
such as the right to a prelimnary hearing;

[ Proposed] (c-1) make reasonable efforts to
ensure that i nvestigators, | aw enforcenent
personnel, enployees or other persons assisting
or associated with the prosecutor in a crimna
case reveal to the prosecutor’'s office al
material and information that tends to negate the
guilt of the accused or nmitigates the offense or
sent ence.

(d) nake tinely disclosure to the defense of al
evidence or information known to the prosecutor
that tends to negate the guilt of the accused or
mtigates the offense, and, in connection wth
sentencing, disclose to the defense and to the
tribunal all wunprivileged mtigating information
knowmm to the prosecutor, except when the
prosecutor is relieved of this responsibility by
a protective order of the tribunal

(e) exerci se reasonabl e care to prevent
i nvestigators, I aw enf or cenent per sonnel
enpl oyees or ot her per sons assi sting or
associated with the prosecutor in a crimnal case
from nmaking an extrajudicial statenment that the
prosecutor would be prohibited from nmaki ng under
Rul e 3. 6;

(f) not subpoena a lawer in a grand jury or
other crimnal proceeding to present evidence
about a past or present «client wunless the
prosecut or reasonably believes:

(1) the information sought is not protected
fromdisclosure by any applicable privilege;
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(2) the evidence sought is essential to the
successf ul conpl eti on of an ongoi ng
i nvestigation or prosecution; and

(3) there is no other feasible alternative to
obtain the informtion.

(g) except for statements that are necessary to
informthe public of the nature and extent of the
prosecutor’s action and that serve a legitimte
law enforcement purpose, refrain from making
extrajudicial coments that have a substantial
i kelihood of heightening public condemation of
t he accused.

AVERI CAN BAR ASSCCI ATI ON
STANDARDS FOR CRIM NAL JUSTICE (3D ED. 1993)

STANDARDS FOR PROSECUTI ON FUNCTI ON

STANDARD 3-2.7 RELATIONS WTH PCLI CE

(a) The prosecutor should provide |legal advice to
the police concerning police functions and duties
in crimnal matters.

(b) The prosecutor should cooperate with police
in providing the services of the prosecutor’s

st af f to aid in training police in the
performance of their function in accordance wth
I aw.

[ Proposed] (c) A prosecutor should becone
fam|liar with existing law enforcenment record-
keepi ng practices in t he prosecutor’s
jurisdiction.

[ Proposed] (d) The prosecutor should encourage
and assist law enforcenent agencies to adopt a

uniform police report that wll contain al
i nformation necessary for a successfu
prosecution and for conpl i ance with t he
prosecutor’s duty to di scl ose favorabl e

information to the defense.

STANDARD 3-3.11 DISCLOSURE OF EVIDENCE BY THE
PROSECUTOR

[ Proposed] (a-1) A prosecutor should make
reasonable efforts to ensure that all materia
and information which tends to negate the guilt
of the accused or mitigate the offense charged or
which would tend to reduce the punishment of the
accused is provided by investigative personnel to
t he prosecutor’s office.
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(a) A prosecutor should not intentionally fail to
make tinmely disclosure to the defense, at the
earliest feasible opportunity, of the existence
of all evidence or information which tends to
negate the guilt of the accused or nmtigate the
of fense charged or which would tend to reduce the
puni shnent of the accused.

(b) A prosecutor should not fail to make a
reasonably diligent effort to conply wth a
| egal |y proper discovery request.

(c) A prosecutor should not intentionally avoid
pursuit of evidence because he or she believes it
will danage the prosecution’s case or aid the
accused.
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ForVM MG 6C

POLICE SCHEDULE OF NON-SENSITIVE

199

UNUSED MATERIAL
Page No, . 20
Rv S
1 Ihe Discl Officer belicves that the following jal which docs not fonnpmoﬂhepmscculion_useis NOT SENSITIVE,
FOR CPS USE
fem * DESCRIPTION LOCATION COMP 2NT
0.
1 Crime Report Steelhouse Lane .
Re Offences Pct. Stn.
2 Person in Custody Record " * "
3 Tape Audio Admin Forms " "
4 Detained Property Records | " "
5 Police Management Computer | " "
Records M.D.I.S.
6 Police Officers Pocket With individual
Books Officers
7 lAntecedent and Fingerprint |C.J.U.
[Forms
‘| 8 Bection 18 Pace Seatrch " "
Forms
9 ptop Check Forms on Vehicle |" "
ccupants
10 Vehicle Removal Documentatich
. s
11 Vehicle Release Authority
Date: Continuation sheet: Reviewing lawyer:
25.11.98 chD NDE

Oct 97

*  Enater:

D
[

= Disclose to defence
= Defence may inspect
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Forv MG 6D
= Continuation Sheet Form MG §0(CONT)
E :NOT TO.BE DISCLOSED} Page No..,
(
| CONFIDENTIAL INFORMATION |
L POLICE SCHEDULE OF SENSITIVE MATERIAL
Rv

‘The Disclosure Officer believes that the following material which does not form paii of the prosecution cases is “NSITIVE.

K Tick if copy supplied to CPS FOR CPS USE
lem Desoripti Reason for sensitivity | % e | s CPSvi
No. escription £ason 1or sensi! Vlty ] Yoo e Views
-3

Coatinuation sheet:

IYCSD NaD }

Lo |




	The Prosecutor's Ethical Duty to Seek Exculpatory Evidence in Police Hands: Lessons from England
	Recommended Citation

	THE PROSECUTOR’S ETHICAL DUTY TO SEEK EXCULPATORY EVIDENCE IN POLICE HANDS:  LESSONS FROM ENGLAND

