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The Causation Standard in Federal
Employment Law:

Gross v. FBL Financial Services, Inc., and the
Unfulfilled Promise of the Civil Rights Act of
1991

MICHAEL C. HHARPERY

INTRODUCTION

In some extraordinary cases, the Supreme Court’s
assertion of unrestrained judicial authority through
interpretation of a federal statute may almost demand a
congressional response. The Roberts Court’s remarkable
2009 decision in Gross v. IFBL Financial Services, Inc.,
formulating a necessary or “but-for” causation standard for
actionable  intentional discrimination under the Age
Discrimination in Employment Act of 1967 (ADEA),” is such
a case. By reading governing language in the ADEA
differently than how the Court in 1989 had interpreted
identical language in Title VII of the Civil Rights Act of
1964 (Title VII),’ the decision in Gross asserts the current
Court’s independence from a prior Court’s interpretive

judgment in a governing precedent.* Moreover, by ignoring

T Professor of Law and Barreca Labor Relations Scholar, Boston University
School of Law. T thank my research assistants, Michaela May and Gourdin
Sivles, and the Boston University School of Law for supporting my regearch and
writing.

1. 129 8. Ct. 2343 (2009).
2. 29 U.S.C. §§ 621-633a (20086).

3. See Price Waterhouse v. Hopkins, 490 U.S, 228 (1989) (interpreting 42
U.S.C. §§ 2000e-2000e-17 (2006)), superseded by statute, Civil Rights Act of
1991, Pub. L. No. 102-166, 105 Stat. 1027.

4. See Civil Rights Act of 1991, Pub. L. No. 102-166, § 107(a}, 105 Stat. 1075
(codified at 42 U.8.C. § 2000e-2(m) (2006)) (“{Aln unlawful employment practice
is established when the complaining party demonstrates that race, ¢olor,
religion, sex, or national origin was a motivating factor for any employment
practice, even though other factors also motivated the practice.”).
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ikely expectations and intent of Congress as expressed
Eieitls 1eg%sla11:)ive response to that pl.'ecedent, Gross seems to
reject the use of past interpretations as the basis for a
dialogue with Congress to ensure the a}hgnment of future
judicial interpretations with legislative intent. Instead, the

Court in Gross effectively claims authority to interpret the

meaning of the governing words in the ADEA abstracted
from any consideration of likely congressional intent.

‘thstanding the Roberts Court’s apparent
disirlﬁzgigslt n a cogperative dialogue with the legislative
branch, a Congress committed to the original promise of g{:he
ADEA must respond. Congress may do so as 1t Jge_sponde to
the precedent—setting 1989 Title VII decision, Price
Waterhouse v. Hopkins,” which the Court rejected in Grossé
In § 107 of the Civil Rights Act of . 1991 (1.99} Act),
Congress enacted a contributing or motivating c_ausei
gtandard for establishing  liability for intentiona
diserimination under Title VII, while allowing employers
the opportunity to avoid most forms of 1r_1d1\g151ua1 relief to
discrimination victims—but not to escape Hability al‘togethe],r,
as did Price Waterhouse—by proving the absence of ‘but-fox:
causation.’ Congress could respond directly to“the _qurts;
recalcitrance in Gross by enactlilg an identical motlvatmg’1
factor provision for the ADEA,* perhaps as one of severa
amendments to strengthen the age dlsqumlnatlon statute.
Furthermore, to avert future decisions like Gross, Congress
could also add “motivating factor” provisions to_other
federal statutes, such as the Americans v_v1th Disabilities
Act (ADAY and the Family and Medical Leave Act
(FMLA)", which the current Court pres,}lmably 'would reaéi
to require proof of necessary or “pbut-for causgtlox}..lndefe ,
Congress might consider clarifying the apphcablhty of a
contributing or “motivating” factor causation standard to

5. 490 U.S. 228.
6. See § 107(a).
7. Id.

islati intr i f Congress
8. A form of such legislation was introduced in both Houses 0 ‘
several months after the decision in Gross. See 5. 1756, 111th Cong. (2009); H.R.
3721, 111th Cong. (2009); discussion infra note 271,

9. 42 U.8.C. §§ 12101-12213.
10. 29 .8.C. §§ 2601-2654 (2006). .

<
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the various anti-retaliation provisions in all federal
employment statutes."

Using § 107 as a model for amendments to other federal
employment statutes would seem attractive to those in
Congress concerned about the difficulty of proving
intentional discrimination on the basis of either a protected
status, such as older age, or against protected activity, such
as the assertion of some statutory right like freedom from
status discrimination or family or medical leave. While the
core meaning of forbidden intentional employment
discrimination is clear—considering or taking into account,
at least to some degree, a forbidden status category or
activity'>—proving that such consideration actually occurred
within the conscious, or unconscious,”® thought processes of

}

)

11, See, e.g., Sarbanes-Oxley Act of 2002, 18 US.C. § 1614A (2006)
(prohibiting discrimination against employees of publicly traded companies who
report suspected violations of securities law); Federal Juror System
Improvement Act, 28 U.S.C. § 1875 (2006) (amended 2008) (protecting jurors’
employment); Occupational Safety and Health Act of 1970 (OSHA), 29 U.S.C. §
660 (2006) (prohibiting discrimination against employees who make complaints
or sue under OSHA); Employee Retirement Income Security Act of 1974
(ERISA), 29 U.S.C. § 1140 (2006) (prohibiting discrimination against
beneficiaries and participants of ERISA plans for enforcing rights under that
statute). Legislation introduced in Congress in Qctober, 2009, to overturn the
Gross decision would extend the “motivating” cause standard to “the exercise of
any right established by Federal law.” 8. 1758, 111th Cong. § 8 (2009); H.R.
3721, 111th Cong. § 3 (2009); discussion infra note 271.

12, The Court, for instance, has made clear in numerous decisions that Title
VT liability requires proof only of consideration, not animus toward, plaintitf’s
protected status. See, e.g., Int’l Union, UAW v. Johnson Controls, Inc., 499 U.5.
187, 199 (1991) (“[Albsence of a malevolent motive does not convert a facially
digeriminatory policy into a neutral policy . . .."); Goodman v. Lukens Steel Co.,
482 T1.8. 656, 668-69 (1987) (finding that a union cannct take into account race
in deciding how to process grievance despite lack of “racial animus” or
denigration of blacks); L.A. Dep’t of Water & Power v. Manhart, 435 U.8, 702,
708-09 (1978) (finding that actuarially sound nature of gender-based ingurance
tables does nol justify their adoption to determine pension contributions). See

generally Owen M, Fiss, A Theory of Fair Employment Laws, 38 U. CdrL L. REv.
233, 298-99 (1971).

13. See generally Melissa Hart, Subjective Decisionmaking and Unconscious
Discrimination, 56 ALA. L. REV. 741 (2005); Linda Hamilton Krieger, The
Content of Our Categories: A Cognilive Bios Approach to Discrimination and
Equal Employment Opportunity, 47 STAN. L. REV. 1161 (1995); Charles R.
Lawrence 111, The Id, the Ego, and Equal Protection: Reckoning with
Unconscious Racism, 89 STAN. L. REV. 317, 328-44 (1987).
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decigion makers is usually problematic.” Section 107 of the
1991 Act promised to ease the burden of proving illegal
intentional discrimination by clarifying that a Title Vil
plaintiff must prove only that the consideration of one or
more of the five Title Vil-forbidden status categories (race,
color, religion, sex, Of national origin) “was a motivating
factor” for the challenged employment decision; the
claimant, the 1991 Act made clear, need not prove that the
consideration was a necessary OT sufficient cause of the

decision.”

This clarification promised to be particularly important
for the ordinary employee, who has less than an
unblemished record and who could be faced with the burden
of untangling the threads of possible multiple motivations
for an adverse employment decision. Furthermore, whether
consideration of a forbidden category was & motivating
factor in any employment decision is a question of fact that
usually turns in part on the credibility of witnesses; it
therefore would seem that under § 107’s standard most
serious claims of intentional illegal discrimination should

14. See UU.S. Postal Sexv. Bd. of Governors v. Aikens, 460 U.8. 711, 716 (1983)
(“There will seldom be ‘eyewitness testimony as to the employer’s mental
processes.”). A range of empirical studies have demonstrated the special
difficulties that plaintiffs have had successfully litigating employment
diserimination claims. See, .8, Kevin M. Clermont & Stewart J. Schwab, How
Employment Discrimination Plaintiffs Fare in Federal Court, 1 J. EMPIRICAL
LEGAL STUD, 429, 454-56 (2004) (finding that employment diserimination
plaintiffs lose at a greater yate than plaintiffs before, during, and after trial,
including on appeal); David Benjamin Oppenheimer, Verdicts Mutter: An
Empirical Study of California Discrimination and Wrongful Discharge Jury
Verdicts Reveals Low Success Rates for Women and Minorities, 37 U.C. DAVIS L.
REV. 511 (2003); Michael Selmi, Why are Employment Discrimination Cases So
Hard to Win?, 61 La, L. Rev. 555, 558-60 (2001). (finding that employee
diserimination plaintiffs success rate arve below that of other plaintiffs in federal
courts); Theodore Eisenberg & Charlotte Lanvers, Summary Judgment Rates
Over Time, Across Case Categories, and Across Districts: An Empirical Study of
Three Large Federal Districts (Cornell Law Sch., Research Paper No. 08-022,
2008), available at http:ﬂpapers.ssrn.comfsol3lpapers.cfm?abstract_idff-l138373
(finding higher summary judgment rates for employment discrimination cases).

15. 42 U.8.C. § 2000e-2(m) (2006). In Price Waterhouse the Court had held
that while a Title VII plaintiff must prove only contributing causation, a
defendant may avoid liability by proving that it would have made the “same
decision” in the absence of its consideration of a protected status. 490 .8, 228,
258 (1989) (plurality opinion}, superseded by statute, Civil Rights Act of 1991,
Pub. L. No. 102-166, 105 Stat. 1074; see also id. at 269 (White, J., concurring).
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not be taken from juries on motions for summary j

or directed verdicts. Although § 107 of the 19371]12:};%11323
provided that an employer that proves that the illegal
consideration was not a necessary cause of the challenged
decision avoids any legal or equitable remedies requiring
payments to or the hiring of complainalrﬂ:s(i16 the
establishment of “the motivating factor,” contr,ibutory
causation standard for basic Title VII liability promised to
be significant. By allowing the award of attorneys’ fees to
plaintiffs for cases in which they could prove contributing
causation, regardless of the employer’s success in limiting
other.remedles,” the “motivating factor” causation standard
promised to make the threat of litigation more realistic in

more cases and thus to affect employers’ calculati
rational settlement. P20y calculations of

Congress, however, should not use § 107 as a model for
a legislative response to the Court’s decigsion in Gross. It
should not do so because the federal judiciary has
mte]'f'pr’eted § 107 in ways that significantly compromise the
section’s promise of making the difficult proof of illegal
intentional discrimination somewhat easier.” The lower
federal courts have compromised this promise both by
limiting the reach of § 107’s “motivating factor” causation
standard, and—through the misuse of legal doctrine
fashioned by the Supreme Court in McDonnell Douglas
Corp. v. Green.19 and 7Texas Department of Community
Affairs v. Burdine” to assist plaintiffs—by denying juries
authority to find illegal “motivating factor” causation, ' The
Supre:%le Court’s 2003 decision in Desert Palace, Inc. v.
Costa,” especially when read with the Court’s decision three
years before in Reeves v. Sanderson Plumbing Products,

16. 42 U.8.C. § 2000e-5(g)(2)(B){ii) (2006).

17. See § 2000e-5(g)(2)(B){).

18. See infra text accompanying notes 167-203, 223-50.

19. 411 U.S. 792 (1973).

20. 450 U.8. 248 (1981).

21: Many Iowe.r courts also have frustrated the promise of the 1991 Act by
denying or reducing the award of attorneys’ fees when employers successfully

prove tbat .they would have made the same decision in the absence of illegal
diserimination. See infra note 111 and cases cited therein,

22, 539 11,8, 90 (2003).
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Ine.,? seemed to revive the 1991 Act’s promise by rejecting a
limitation on the reach of the “motivating factor” standard.
Lower courts interpretations of Desert Palace, however,
 have been generally narrow; these interpretations continue
to limit the reach of § 107 and to use the Court’s McDonnell
Douglas-Burdine framework to restrict juries’ discretion to
find “motivating factor” causation.”

Before responding to Gross in an amendment to the
ADEA, or to any other federal employment statute,
legislative drafters should understand the history of the
judiciary’s treatment of causation under the federal anti-
discrimination in employment laws. They should
understand the Price  Waterhouse  decision, the
Congressional response to that decision in § 107, and how
courts have compromised that response. Such an
understanding is necessary if the Congressional response to
Gross is to be more effective than was the response to Price
Waterhouse.

This Article is framed to provide this understanding.
Part | provides an analysis of the Court’s treatment of
causation in Title VII decisions through Price Walerhouse.
This part also analyzes the congressional response in § 107.
Part Il explains how the lower courts chose to treat the
causation issue in ADEA cases after Price Waterhouse and
the 1991 Act, and then highlights how the Supreme Court
made a remarkably different choice in Gross. The analyses
in Parts I and II demonstrate why members of Congress
who want the ADEA to be a strong tool against age
discrimination in employment would want to overturn that
decision. Part IIT indicates why Congress should not do so
simply by adding to the ADEA a provision like § 107 of the
1991 Act. This part explains how the lower courts, both
before and even after Desert Palace, have narrowed the
scope of § 107 by interpreting it to provide a separate cause
of action, rather than a causation standard for all Title V1L
disparate treatment actions. Part IV presents a
recommendation for how Congress could more effectively
formulate a contributing or motivating cause standard not
only for anti-discrimination law mandates like those in the
ADEA and Title VII, but also for other federal employment
law prohibitions. Part IV also explains further why a

23. 530 U.S. 133 (2000).
94. See infra text accompanying notes 223-50.
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contributing cause standard is consistent with the
consideration of the pretext proof contemplated within the
McDonnell Douglas-Burdine framework.

1. A “MOTIVATING FACTOR” STANDARD FOR TITLE VII

A. Before Price Waterhouse

Until its decision. in Price Waterhouse almost twenty-
five years after the passage of Title VII, the Supreme Court
did not attempt to definitively settle the minimum causal
linkage required to establish actionable intentional
discrimination under any federal employment
discrimination law. Even before Price Waterhouse, however,
the Court in Title VII disparate treatment cases effectively
rejected two alternative possible minimum causation
standards, sole causation and sufficient causation. A sole
causation standard would require that consideration of a
forbidden category be the only reason for the challenged
employment decision. A sufficient causation standard would
require that consideration of one of the five forbidden
categories would be sufficient to determine the ‘decision,
even if other considerations were relevant to the decision
makers. A sufficient causation linkage differs” from a
necessary causation linkage; the latter requifes that the
decision would not have been made but for considération of
the linked cause, while the former requires that' it would
have been made without consideration of any other causes.
For instance, if an employer rejects a female applicant for a
laboratory position because she lacks a doctorate, but would
have hired either an otherwise similar female with a
doctorate or a similar male even without a doctorate, the
woman’s gender was not a sole or a sufficient cause, but was
a necessary cause of her rejection.”

The Court’s most important early Title VII cases
treating proof of an individual instance of disparate
treatment were McDonnell Douglas and Burdine. These

95. In some cases there might be a sufficient causation linkage without a
necessary causation linkage, For instance, if the employer in the example in the
text would not consider hiring either any women or any individuals without
doctorates for the position, being a woman and lacking a doctorate both would
be sufficient causes for rejection, but neither would be a necessary cause for the
rejection of a female who lacked a doctorate.
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This example of course does not demonstrate that
evidence of discriminatory bias close to being adequate
alone to prove discriminatory motivation to a reasonable
jury is always adequate to do so in conjunction with
evidence that is almost adequate alone to prove pretext to a
reasonable jury. In some cases, for instance, plaintiffs
evidence of discriminatory bias is inadequate not only
because of the kind of uncertainties noted above, but
because of defendant’s countervailing evidence, such as of
its disproportionately good treatment of members of
plaintiff’s protected class or of other favorable decisions
from the challenged decision maker, that indicate the actual
absence of discriminatory motive, rather than merely show
that its presence has not been proven. In such cases, as
acknowledged by the Court in Reeves, even evidence of
pretext that is adequate to convince a reasonable jury that
the employer’s proffered reason was false might be
insufficient to convince such a jury of the existence of
discriminatory motivation.””

The example does demonstraie, however, that Congress
must respond carefully to the Gross decision to ensure that
the courts do not use a distinction between the two types of
plaintiffs’ evidence identified by the Court in Burdine as a
basis for weighing the types of evidence separately.
Congress should prevent this bifurcation by clarifying under
Title VII, as well as under other employment laws, that
there are not two separate kinds of disparate treatment
causes of action. A bifurcation of evidence, when assessing

through the inference that the lie regarding the one motive proves the
insufficiency of the others. Thus, in cases where plaintiffs have only evidence of
pretext and do not have even weak evidence of discriminatory bias, it is
appropriate to avoid unnecessary burden-shifting instruetions to the jury.

974, Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 148 (2000). The
Court stated:

[Tihere will be instances where, although the plaintiff has established a
prima facie case and set forth sufficient evidence to reject the
defendant’s explanation, no rational factfinder could conclude that the
action was diseriminatory. For instance, an employer would be entitled
to judgment as a matter of law if the record conclusively revealed some
other, nondiscriminatory reason for the employer's decision, or if the
plaintiff created only a weak issue of fact as to whether the employer’s
yeason was unirue and there was abundant and uncontroverted
independent evidence that no discrimination had occurred.

Id
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cither a defendant’s motion to deny a trial or jury
consideration or a defendant’s motion to reject a jury’s
verdict, may deny at least some plaintiffs the benefit
promised by the 1991 Act and confirmed by Deseri Palace—
the benefit of being able to demonstrate disparate treatment
by proving motivating factor causation to juries.”

The example also confirms that the adoption of the
§ 107 policy balance for any statute should mean that
whenever a plaintiff survives summary judgment and otfers
some evidence of an illegal bias, requests for the kind of jury
instruction upheld 1m Deseri Palace—including an
instruction on the defendant’s opportunity to limit remedies
by showing the absence of necessary causation—should be
oranted. Even if a plaintiff's evidence of pretext is
sufficiently strong alone to convince a reasonable jury of the
existence of a proscribed motive, a judge cannot be certain
that any additional evidence of a proscribed discriminatory
or retaliatory bias was not critical to a jury’s finding of
liability against a defendant. Given the plaintiff's burden of
proof, evidence sufficient to convince a reasonable jury that
there was a ninety percent chance of pretext does not force a
jury to find pretext and, by inference, illegal motivation.
Thus, it is logically consistent for a jury presented with
evidence both of pretext and of illegal bias to find
contributing causation but no necessary causation.

As acknowledged above, ¢ where the plaintiff’s relevant
evidence, including any evidence that the court deems part

975. Apparently because he does not appreciate how proof that may not be
adequate to demonstrate pretext nonetheless may help convince reasonable
people of the existence of a discriminatory motive, Professor Kaminshine
supports the bifurcation of plaintiffs’ evidence in his defense of the courts’ use of
a hut-for causation standard through the MeDonnell Douglas-Burdine
framework. See Kaminshine, supra note 214, at 51-60. Although he
acknowledges that Reeves requives the consideration of evidence of bias to prove
pretext under a necessary causation standard, he claims that elements of
evidence “which are insufficient by themselves to establish an unlawful motive .
.. have no probative value” combined with pretext proof under the motivating
factor, contributory causation standard. Id. at 51, 59. Contrary to Professor
Kaminshine's concerns, combining all evidence under the causation standard
chosen by Congress in § 107 does not “risk{ ] a finding of unlawful motive on
insufficient evidence,” because reasonable jurors can infer the existence of a
diseriminatory motive from the combination of different types of evidence that
would he insufficient if considered alone. Id. at 59-60.

276. See supra text accompanying notes 218-22.
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of some prima facie case, only concerns the absence of
legitimate justifications for the challenged decision, rather
than the bias of the decision makers, the Desert Palace
instruction appropriately can be modified to require the
proof of necessary causation through pretext, thus obviating
the need of any employer proof of the absence of such
causation. In such a case, and only in such a case, a court
might instruct the jury that the plaintiff must prove that
discriminatory bias, rather than the employer’s proffered
legitimate motive, caused the challenged adverse
employment decision. A court in such a case might also
deny a motion from either the plaintiff or the defendant for
a “same decision” instruction regarding remedies.””

Allowing courts such discretion, however, does not
require limiting the reach of a § 107 policy balance. The
policy balance, and the motivating factor causation
standard for liability under that balance, still applies even
in cases where all of plaintiff’s evidence is only relevant to
the proof of pretext. The modified jury instruction simply
recognizes the logical impossibility in such cases of proving
contributing causation without also proving necessary
causation. '

CONCLUSION

Congress should meet the challenge to federal
employment law posed by the Court’s decision in Gross, not
as 1t met the Court’s Price Waterhouse decision two decades
earlier, by enacting a reactive provision for only the statute
addressed in the decision. Instead, Congress should
consider broadly the issue of causation for all employment
law provisions, including those in Title VII, that prohibit
conduct based on motivation. Such consideration should
include weighing the difficulty of untangling complicated

977. As stated in the Ninth Cireuit’s en banc opinion in Desert Palace, if the
“tyial court determines that the only reasonable conclusion[s] a jury could reach
is that discriminatory animus is the sole cause . . . or that discrimination played
no role at all” then the jury should be instructed to determine whether the
plaintiff has proven that the challenged action was taken “because of the
prohibited reason,” and the defendant “does not benefit from the ‘same decision’
defense.” Costa v. Desert Palace, Inc., 299 F.3d 838, 856 (9th Cir. 2002) (en
band), offd, 539 U.8. 80 {2003), Otherwise, a mixed motive instruction that
specifies both the motivating factor causation standard and the “same decision”
defense is required.
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and intertwined motivations and of proving the existence of
conscious and unconscious bias. It also should include
consideration of the purpose and limitations of the pretext
proof facilitated by the MecDonnell Douglas-Burdine
framework, especially in light of the reality of employees
with imperfect records. Perhaps most importantly, the
consideration must include a review, like that provided in
this Article, of the resistance of the courts to a full
replacement of a contributing causation standard and to a
reduction of the role of the McDonnell Douglas-Burdine
framework.

Such broad consideration should lead a Congress
committed to the goals of the federal employment anti-
discrimination statutes to clarify the causation standard for
disparate treatment litigation in all these statutes, not just
for the ADEA interpreted in Gross. Given the courts’
resistance to a broad interpretation of § 107, this
clavification must encompass Title VIL To be
comprehensive, it should also encompass the anti-
retaliation provisions in the full range of federal
employment  statutes. Whether through clarifying
modifications of the provisions expressing mandates against
intentional discrimination or retaliation, or through new
definitions of “because” and related terms, Congress should
make its voice resonate loudly /to:a judiciary that has
resisted dialogue. !




