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INTRODUCTION

Like that of prior Boards, the lawmaking of the President Bush-appointed
National Labor Relations Board has generated criticism and controversy.
Although some of the criticism has been directed at the substance of the law
and policy made by the Board,! much of it has highlighted the extent to which

* Professor of Law, Boston University School of Law. I have benefited from comments
from former Board Member Marshall Babson, current Board Member Wilma Liebman, and
my colleagues Professors Joan Flynn, Jack Beermann, and Sam Estreicher.

1 See, e.g., James I. Brudney, Isolated and Politicized: The NLRB 's Uncertain Future, 26
Comp. LAR. L. & PoL’y 1. 221, 223 (2005); William B. Gould IV, Independent Adjudication,
Political Process, and the State of Labor-Management Relations: The Role of the National
Labor Relations Board, 82 INp. L.J. 461, 470-77 (2007); Jonathan P. Hiatt & Craig Becker,
At Age 70, Should the Wagner Act Be Retired?, 26 BERKELEY J. EMP. & LaB. 1., 293, 295-98
(2005); Wilma B. Liebman, Decline and Disenchantment: Reflections on the Aging of the
National Labor Relations Board, 28 BERKELEY ], Emp, & LAB. L. 569, 580-88 (2007).
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the Bush-appointed Board has overturned prior decisions, thereby unsettling
reliance on Board doctrine and respect for the Board as an expert
administrative agency at least somewhat insulated from political shifts.? This
critique of excessive policy oscillation echoes criticism of earlier Boards,? and
recalls earlier exhortations? for the Board to pronounce major docirinal shifts
through use of rulemaking authority as expressly granted in section 6 of the
National Labor Relations Act (“NLRA™).

Criticisms of the Bush-appointed Board decisions, including those stressing
the Board’s policy oscillation, however, generally have neither advocated
greater judicial contro] over the Board’s exercise of law- and policymaking nor
assumed its availability.® Instead, the Board’s critics seem to accept that the
only thing that will reverse the Labor Board’s substantive decisions is a
political shift in the White House.” The critics assume the Board’s readiness to

2 See, e.g., Brudney, suprg note 1, at 250-52; Kenneth R. Dolin, Estreicher Urges
Reforms to Address NLRB “Policy Oscillation,” 2005 AB.A. SEC. LaB. & Emp. L. 2, 2;
Claire Tuck, Note, Policy Formulation at the NLRB: A Viable Alternative to Notice and
Comment Rulemaling, 27 CARDOZO L. Rev. 1117, 1118 (2005).

3 See, e.g., Andrew M, Kramer, The Clinton Labor Board: Difficult Times for a
Management Representative, 16 LAB. LAw. 75, 80 (2000); Bemard D. Meltzer,
Organizational Picketing and the NLRB: Five on a Seesaw, 30 U. CHL. L. Rev. 78, 78
(1962); Edward B. Miller, NLRB Forum: Strikes, Lockouts, and Boycotts, 51 Lan. L.J. 89,
95 (2000).

4 See Samuel Estreicher, Policy Oscillation at the Labor Board: A Plea for Rulemaking,
37 ApMIN. L. Rev. 163, 170 (1985); see also Merton C. Bemsiein, The NLRE's
Adjudication-Rule Making Dilemma Under the Administrative Procedure Act, 79 YALEL.J.
571, 590 (1970); Charles J. Morris, The NLRB in the Dog House — Can an Old Board Learn
New Tricks?, 24 SANDieGo L. REV. 9, 29-41 (1987); Cornelius 1. Peck, The Atrophied Rule-
Maling Powers of the National Labor Relations Board, 70 YALEL.J. 729, 760 (1961).

5 National Labor Relations Act § 6, 29 U.S.C. § 156 (2000) (“The Board shall have the
authority . .. to make, amend, and rescind... such rules and regulations as may be
necessary.”).

S But see Ronald Turner, Ideological Voting on the National Labor Relations Board, 8 U.
Pa.J. Lab. & Emp. 1. 707, 761 (2006) (positing that where a Board ruling appears to be the
product of “management or union-inclined members favoring unions or employees, ...
reviewing courts should take a hard look at the basis or bases for the agency’s rling™).

"7 There is a consensus that the Bush-appointed Board's significant decisions have
generally favored management interests. See sources cited supra note 1. This is certainly
the view of the critics of the Bush-appointed Board’s doctrinal shifts, and there seem to be
no dissents from management-aligned lawyers. See, e.g., John N. Raudabaugh, Nafional
Labor Relations Board 2007 Year in Review: Fueling Unions’ Demand for Euro-Centric
Labor Law Reform, 59 LaB, L.J. 16, 17-24 (2008). Professor Turner’s analysis of major
doctrinal reformulations of the Bush-appeinted Board concludes that the opinions in these
decistons, like those in many of the significant formulations made by prior Boards, reflect
the management or union allegiances of the Board members. Turner, supra note 0, at 711.

Since Professor Turner wrote, the Bush-appointed Board has pronounced many other
significant doctrinal reformulations in closely divided three-two decisions, with the same
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implement reversals on the basis of such a political shift can only be inhibited
by its self-restraint and an appreciation of the damage continuing policy shifts
may do to the Board’s credibility and that of the NLRA, which it implements.

In my view, these assumptions — while understandable — are wrong. The
judiciary is not without power to moderate the frequent swings in Board-made
labor law. Given the Supreme Court’s 1974 decision in NLRB v. Bell
Aerospace Co. B the courts cannot require the Board to employ its rulemaking
authority to establish significant legal doctrine, even in situations where that
doctrine overturns previously established Board policy.? The judiciary can,
however, apply the same kind of meaningful “arbitrary or capricions” review
to Board lawmaking through adjudicatory statutory interpretations that the
courts can apply to review the Board’s exercise of its power to make
supplementary law through rulemaking.’® Thus, the courts can demand that
the Board justify the creation of new legal doctrine with more than a claim that
the new doctrine offers a plausible interpretation of ambiguous statutory
language. The courts also can require the Board to explain how the new
doctrine better advances goals and inierests accommodated by the Labor Act,
in light of the actual contemporary reality regulated by the doctrine.

The assumption that judicial review does not afford an effective means to
moderate Board doctrinal shifts is based in large part on the limited review of
agency interpretive discretion supposedly promised by the Court’s
ubiquitously cited decision in Chevron US.A. Inc. v. Natural Resources
Defense Council, Inc.!! Tn Chevron, the Court asserted that where the “intent

alignment of Board members in each case and the majority position at least ostensibly more
favorable to management. See, e.g., Guard Publ’g Co., 351 N.L.R.B. No. 70, 2007 WL
4540458, at *1 (Dec. 16, 2007) (holding an employer does not commit unfair fabor practice
by prohibiting employees from using the employer’s e-mail system for “non-job related
soliciations™); Dana Cotp., 351 N.L.R.B, No. 28, 2007 WL 2891099, at *2 (Sept. 29, 2007)
(overturning forty-year Board precedent by holding that no election bar is to be imposed
after a card-based recognition until forty-five days after employees are notified); Toering
‘Elec. Co., 351 N.L.R.B. No. 18, 2007 WL 2899733, at *1 (Sept. 29, 2007) (requiring the
Board’s General Counsel to prove an applicant for employment is “genuinely interested” in
the employment relationship as an element of a hiring discrimination unfair labor practice
claim); Oakwood Healtheare, Inc., 348 N.L.R.B. 686, 686 (2006) (formutating the meaning
of terms in the statutory definition of “supervisor™ that are exempt from the Labor Act’s
coverage). See also infra Part ILE for further discussion.

¥ 416 U.S. 267 (1974).

9 id. at 294-95. The Coutt in Bell Aerospace emphasized that “the choice made between
proceeding by general rule or by individual, ad hoc Titigation is one that lies primarily in the
informed discretion of the administrative agency.” Jd. at 293 (quoting SEC v. Chenery
Corp., 332 U.S. 194, 203 (1947)). .

10 National Labor Relations Act § 6, 29 U.S.C. § 156 (2000); see Am. Hosp. Ass'n v.
NLRB, 499 U.8. 606, 617-19 (1991) (applying an arbitrary or capricious standard of
review).

H 467 U.S. 837 (1984).
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of Congress” on “the precise question” is not “clear” or “unambiguously
expressed,” a reviewing court shounld accept reasonable “constructionfs] of the
statute” made by an administrative agency entrusted with its implementation, 12
Under the Chevron standard, the Board may claim it is insulated from judicial
conirol as long as it chooses some interpretation of the Labor Act that is not
preciuded by the Act’s generally open-ended and ambiguous language — at
least in the absence of binding legislative history or other clear indication of
legislative intent. This claim is supported by a succession of Supreme Court
decisions, before as well as after Chevron, that uphold Board statutory
constructions while assuming that variant constructions could also be upheld as
reasonable.'?

The Court’s 2005 decision in Nuational Cable & Telecommunications Ass'n

v, Brand X Internet Services'* seemed to strengthen the protections offered by
Chevron from- judicial oversight of Board policy reversals. In Brand X, the
Court held the Ninth Circuit Court of Appeals should have provided Chevron
deference to the Federal Communications Commission’s interpretation of the
term “telecommunications service” to exempt cable companies providing
Internet service from regulation under the Communications Act.l® The Court
concluded Chevron deference was appropriate, despite an earlier decision of
the same appellate court that a contrary interpretation of the Commmnications
Act was also permissible or even the “best reading” of the statute, provided the
court had not held that the statute was unambiguous and allowed only one

12 Id. at 836-37. This is often articulated as Chevron’s “two-step” process, At Step One
the court determines whether the statute is clear, If not, the court proceeds to Step Two,
where the court asks whether the construction is “permissible” or “reasonable.” Seg, e. g.:
STEPHEN (. BREYER, RICHARD B. STEWART, CASS R. SUNSTEIN & ADRIAN VERMEULE
ADMINISTRATIVE LAW AND REGULATORY PoOLICY 247 (6th ed. 2006). ’

B See, eg, NLRB v. Curtin Matheson Scientific, Inc., 494 U.8. 775, 787 (1990)
{upholding a Labor Board rule “as long as it is rational and consistent with the [Labor]
Act™); Fall River Dyeing & Finishing Corp. v. NLRB, 482 U.S. 27, 42 (1987) (holding
“rational” Board rules should be given deference); NLRB v. Transp, Mgmt, Corp., 462 U.S.
393, 401-02 (1983) (finding that although the Board’s construction of the Act may not be
required, it is permissible); Charles D. Bonanno Linen Serv., Inc. v. NLRB, 454 U.S. 404
413 (1982) (writing that although the “Board might have struck a different balance from thé
one it has . . . we cannot say that the Board’s current resofution of the issue is atbitrary or
contrary to law”}; Beth Israel Hosp. v. NLRB, 437 U.S. 483, 501 (1978) (finding that the
Board “mwst have authority to formulate rules to fill the interstices of the broad statutory
provisions™); Republic Aviation Corp, v. NLRB, 324 U.8. 793, 798 (1945) (asserting that
the Wagner Act “left to the Board the work of applying the Act’s general prohibitory
lalnguage in the light of the infinite combinations of events which might be charged as
violative of its terms™). But see Lechitere, Inc. v. NLRB, 502 U.S. 527, 541 (1992)
(effe‘ctively refusing to give deference, even after Chevron, to the Board’s construction of
ambiguous statutory language). For further discussion of Lechmere, sce infia note 64.

14 54513.8. 967, 974 (2005).

15 Jd. at 980.
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acceptable interpretation.’é  The Brand X Court further explained that
“Ia]gency inconsistency is not a basis for declining to analyze the agency’s
interpretation under the Chevron framework. Unexplained inconsistency is, at
most, a reason for holding an interpretation to be an arbitrary and capricious
change from agency practice under the Administrative Procedure Act.”!? The
Brand X Court stressed that change is not invalidating per se; “foln the
contrary, the agency . . . must consider varying interpretations and the wisdom
of its policy on a continuing basis . . . for example, in response to changed
factual circumstances, or a change in administrations . ...”'8 - The Court
thereby seemed to accept the functioning of agencies like the Board as parts of
a politically responsive branch of government whose constitutionally permitted
actions are to be limited by the judiciary only through enforcement of
boundaries clearly set by Congress.!? -

The Court’s analysis in Brand X, however, also offered significant support
for an interpretation of Chevron that would permit meaningful judicial review
of all Labor Board formulations of open-ended and ambiguous provisions of
the Labor Act, especially those that reverse the Board’s prior formulations.
Under this interpretation, the standard for review of an agency’s delegated
discretion to formulate law that it claims to be embodied in ambiguous
statutory provisions should be the same as the standard for review of an
agency’s delegated discretion to develop acknowledged supplementary law.
Examples of such acknowledged supplementary law include the Board’s
rulemaking-developed presumptions on appropriate bargaining units in acute
care hospitals®® and the Board’s adjudication-developed Excelsior rule, which
requires employers to provide the names and addresses of all eligible voters

16 Id. at 982,

17 Id. at 981.

¥ 1 (citations omitted).

19 As explained decades ago by Judge Winter, there are good reasons to view the Board
as the paradigm of an agency that Congress would intend to be responsive to “shifts in the
locus of political power.” Ralph K. Winter, Jr., Judicial Review of Agency Decisions: The
Labor Board and the Court, 1968 Sup. C1. REV, 53, 55, These reasons include, in addition
to the “generality of the statutory provisions” in the Labor Act, the “dynamic” nature of
collective bargaining, and “the limitations Congress faces in legislating labor law.” Id.
More recently, Professor Stephenson has argued that rational legislators would be more
likely to want lawmaking discretion delegated to an agency rather than to the courts if the
lawmakers are willing to sacrifice intertemporal consistency for interissue consistency.
Matthow C. Stephenson, Legisiative Allocation of Delegated Power: Unceriainty, Risk, and
the Choice Between Agencies and Courts, 119 Harv, L. RV, 1035; 1037-38 (2006). Thisis
more likely to be true where legislators and relevant interest groups have longer time
horizons and more focused, “narrow” interests, which is often the case in labor-management
law, Id. at 1063,

2 29 C.F.R. § 103.30 (2007) (explicating appropriate bargaining units in the health care
industry and providing for Board adjudication in the event of extraordinary circumstances).
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within seven days of the Board’s approval or direction of a certification
election.?!

This standard of review, as stated in § 706(2)(A) of the Adminisirative
Procedure Act (“APA™), is “arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law.”?2 Numerous Supreme Court decisions
elaborate on this standard, including most prominently Motor FVekhicle
Manufacturers’ Ass’n v. State Farm Mutual Automobile Insurance Co.,
where the Court reviewed the Secretary of Transportation’s modification of
regulations reguiring passive restraints in new motor vehicles. The Court held:

[Aln agency rule would be arbitrary and capricious if the agency has
relied on factors which Congress has not intended it to consider, entirely
failed to consider an important aspect of the problem, offered an
explanation for its decision that runs counter to the evidence before the
agency, or is so implausible that it could not be ascribed to a difference in
view or the product of agency expertise. 24

The Court in Brand X gave this kind of meaningful review to the FCC’s
formulation of the meaning of the statutory phrase, “telecommunications
service,” in the Communications Act.2’ The Brand X Court did so both as part
of its Chevron Step Two analysis to determine whether the Commission’s
formulation was a “reasonable policy choice” given its potential consequences
in the contemporaneous world of information and telecommunication
services,?6 and also in response to the argument of telephone providers that the
Commission’s exemption from regulation of cable modem Internet service was
incongistent with the Commission’s prior decision to regulate the telephone
companies’ digital Internet service.?’

2! Excelsior Underwear, Inc., 156 N.L.R.B. 1236, 1239 (1966).

22 5 U.S.C. § 706(2)}A) (2000). The Court in American Hospital Ass'n v. NLRB applied
this standard in its consideration of the Board’s rule on acute care hospital bargaining units.
Am. Hosp. Ass’n v. NLRB, 499 U.S. 606, 617-19 (1991). The standard is also applicable to
the review of Board-made legal doctrine pronounced in adjudications. See, e.g., Allentown
Mack Sales & Serv., Inc. v. NLRB, 522 U.S. 359, 374-75 (1998) (Scalia, J.) (writing that
the Board’s “adjudication is subject to the requirement of reasoned decisionmaking” that is
applied under the APA).

3 463 U.S, 29 (1983).

#Id at43.

25 Nat’l Cable & Telecomms. Ass'n v. Brand X Internet Servs., 545 U.S. 967, 974
(2005).

26 fd. at 997-1000.

7 Id. at 1000-02. The Brand X Court did state in a footnote that the requirement that the
agency provide a “reasoned explanation,” as atticulated in State Farm, is not part of
Chevron teview. Id. at 1001 n4. Whether or not the Court will hold to this doctrinal
position seems irrelevant, however, as ong as State Farm arbitrary or capricious review can

be applied to agency policymaking through statutory construction as it was in Brand X. See
infra text accompanying notes 83-84 and note 84.
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The rejection of any real distinction between two theoretically distinct forms
of agency discretionary lawmaking — (i) lawmaking through construction of
fhe direct force of an ambiguous statute; and (if) lawmaking through the
claboration of law beyond that which is embodied in the statute — and the
application of the same meaningful arbitrary or capricious standard of review
to both is significant for judicial review of Labor Board doctrinal formulations,
including those that reverse prior formulations. Applying meaningful arbitrary
or capricious review of the kind articulated in State Farm to Board decisions
that purport to construct the direct commands of the Labor Act precludes the
Board from gaining automatic judicial approval of any plausible reading of the
Act’s ambiguous and open-ended langnage. Since such readings can pass Step
One of the Chevron review framework, the level of review appropriate after
passing Step One is critical?® If any plausible construction of statutory
language is acceptable, without consideration of whether the Board has given
reasonable consideration to how statutory goals can be best balanced in Jight of
the “factual circumstances” confronting the agency,? judicial Treview cannot
meaningfully constrain agency doctrinal reversals or reformulations.

By contrast, if Board constructions of the Labor Act must meet the kind of
“arbitrary or capricious” review set forth in State Farm, courts can require the
Board to do more than simply defend its doctrinal reversals or reformulations
with plausible interpretations of ambiguous statutory language. Regardiess of
whether the Board proceeds by adjudication or by ralemaking, the courts can
require it to consider all important aspects of the policy decision that its
construction addresses, including the impact the decision may have on the
world the agency regulates in light of relevant contemporary “factual
circumstances.” The courts can require the agency to address the evidence
before it and can perhaps demand that it take reasonable steps to garner
additional relevant evidence.3® As the Court’s approval of policy reversals in

2 Step Onc of Chevron looks to whether the “intent of Congress” is “clear” or
“unambignously expressed.” Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467
U.S. 837, 842-43 (1984). For an articulation of Chevron’s two-step process, see supra note
12 and accompanying text.

29 The phrase “factual circumstances” is used by the Court in Brand X to explain what
might be relevant to an agency considering “varying interpretations and the wisdom of its
policy on a continuing basis.”” Brand X, 5451J.8, at 981 (quoting Chevron, 467 U.S. at 863-
64). )

30 The court cannot require the Board to formulate new policy or legal doctrine through
the exercise of its legislative rulemaking power rather than through adjudication. See supra
notes 8-10 and accompanying text. This does not prevent a coutt, however, from requiring
the same kind of support for any docirinal reformulations pronounced in adjudications that it
would require for reformulations made through the informal rulemaking process. A court
canmot require the Board to develop that support through any particular supplementary
procedures, ¢f Vt. Yankee Nuclear Power Corp. v. Natural Res. Def. Council Inc.,, 435 U.S.
519, 543-44 (1978) (finding that absent statutory or constitutional constraints, agencies
“should be free o fashion their own rules of procedure™), but it can require the support to be
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both Brand X and Chevron illustrates, such review does not prevent an agency
like the Board from reversing significant policy decisions, even when those
policy reversals are based at least in part on a different weighting of conflicting
permissible goals. Such review can, however, slow the oscillation of policy,
ensure that adopted changes have greater legitimacy, and even stabilize
agency-formulated law in cases where empirical evidence resists the agency’s
assumptions. : :

Part I of this Article explains why the Chevron decision should be read to
have anticipated the arbitrary or capricious standard of review as being part of
the framework for judicial review of agency lawmaking through statutory
constructions, whether or not those constructions purport to do more than
interpret commands embodied in the statute. Part I elaborates why this reading
is supported not only by the Brand X decision, but also by the Court’s
delineation, in Christensen v. Harris County’! and United States v. Mead
Corp.,?* of the kind of agency actions that warrant review under the relatively
deferential Chevron framework.

Part IT provides an examination of five significant decisions of the Bush-
appointed Labor Board. These cases illustrate how the application of
meaningful arbitrary or capricious review of Roard statutory constructions can
moderate policy reversals and reformulations. The Board should be able to
change course within its statutory boundaries as long as the goals being

rebalanced are consistent with the statute, and the balance is based on .

reasonable empirical assumptions after appropriate attempts to gather relevant
information. Nonetheless, for several reasons, courts should require the Board
to provide more consideration of the actual impact of its policy choices when it
formulates a change in prior policy. First, the Board cannot rely on statutory
interpretation tools alone to defend its reformulations, especially in the most
common situations where the doctrine being reformulated also reflects an
acceptable construction of an ambiguous statute. Second, the Board cannot
rely primarily on deference to its purported expertise in. order to justify its
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reformulations because the Board’s policies, and thus its application of any
expertise, have not been consistent. Third, an agency reformulating doctrine
cannot base its reformulation on the presumption that its rejected prior
precedent strikes the correct policy balance, whether that precedent has been
upheld in the courts or not.

Finally, the Article concludes by considering the possibility of future Labor
Board policy reversals from a new Board appointed by President Obama. The
Article recommends that the federal judiciary, by meaningful review of
doctrine reformulated by the Bush-appointed Board, encourage the new Board
to consider carefully the current reality of labor relations, as well as its breadth
of statutory discretion, beforé effecting such reversals. Fuller consideration of
the current reality of labor relations would enable the new Board to establish
less reversible and thus more stable and accepted doctrine. By supporting its
policy reformulations, where appropriate, with the kind of consideration of -
legislative facts that it would have provided in a rulemaking proceeding, the
Board should be able to achieve as much stability through adjudicatory
lawmaking as it can achieve through rulemaking. i

I. EQUATING JUDICIAL REVIEW OF STATUTORY CONSTRUCTION WITH
REVIEW OF SUPPLEMENTARY LAWMAKING

The assumption that judicial review cannot moderate rapid swings or
oscillations of Labor Board doctrine derives in part from a more general
assumption about the nature of agency authority to formulate law. Many
assume that the authority an administrative agency exercises in construing an
ambiguous provision of a statute is distinct from the authority such an agency
exercises when it formulates law beyond that embodied in the statute.
Acceptance of the more general latter assumption, which is reflected in most
texts on administrative law,3® enables an agency like the Board to claim

there. 1 therefore disagree with Professor Flynn’s conclusion that the Board can effectively
escape judicial review of its legislative fact-finding by making policy through adjudication.
See Joan Flynn, The Costs and Benefits of "Hiding the Ball”: NLRB Policymaking and the
Failure of Judicial Review, 75 B.U. L. Rev. 387, 417 (1995). If a Board majority makes
assertions of legislative fact that are disputed by Board dissenters and some¢ parties, and if
the adjudication is “devoid of empirical data,” id., a court should be able to require the
Board to reconsider its reformulation as readily as if it were reviewing a controversial rule
pronounced without adequate evidentiary support.

3L 529 U.8. 576, 587-88 (2000) (finding that opinion letters issued by agencies “do not
wamrant Chevron-style deference” but that interprefations formed through formal
adjudication or notice-and-comment rulemaking receive deference).

2 533 U.8. 218, 230-31 (2001) (deciding that though the lack of the formal notice-and-
comment process does not bar Chevron deference, the tariff classification at issue had no
formal process, nor did Congress’ contemplate such classifications as “deserving the
deference claimed for them™). '

33 See, e.g., RONALD A, CAsS, COLIN S, DIVER & JACK M. BEERMANN, ADMINISTRATIVE
LAw: CASES AND MATERIALS 130-48, 188-201 (5th ed. 2006) (ireating Chevron under
review of questions of law and State Farm under review of questions of fact or policy); Lisa
HEINZERLING & MARK V. TUSHNET, THE REGULATORY AND ADMINISTRATIVE STATE 378-88,
438-49 (20086) (treating Chevron under statutory interpretation and State Farm under review
of agency rulemaking). A number of textd, while separating their treatment of Chevron
review of agency statutory interpretation from that of review of agency policymaking,
however, do consider the relevance of State Farm and arbitrary or capricious review to
Chevron analysis. See, e.g., BREYER ET AL, supra note 12, at 328-29 (discussing the overlap
between Chevron Step Two analysis and “arbitrary or capricious” review in recent D.C.
Circuit cases); GARY LAWSON, FEDERAL ADMIMISTRATIVE LAW 614-28 (4th ed. 2007)
(describing the relationship between Chevron and “arbitrary or capricious” review as a “hot
topic” in law reviews and federal reporters); RICHARD J. PIERCE, JR., ADMINISTRATIVE LAW
TREATISE § 7.4, at 453 (4th ed. 2002) (positing that “courts should use the same approach o
answer the question [of agency statutory construction], whether it is characterized as the
State Farm test or Step Two of the Chewron test”); JomN M. ROGERS ET AL,
ADMINISTRATIVE LAW 572 (2008) (“The analysis of reasonablencss required by Step II of
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insulation from judicial review of amy reasonable interpretation of an
ambiguous statutory phrase. The agency, citing Chevron, can claim that whete
a statutory comymand is ambiguous, it is required only to provide a reasonable
analysis of the text of the statutc, and perhaps of any other evidence of
congressional intent in passing the statute that may be relevant to the agency’s
interpretative methodology. , L

Under this assumed agency authority, the agency can claim that such
statutory analysis suffices, without having to provide the thorough
consideration of the actual impact of its “reasonable” interpretation that it
would need to provide to satisfy judicial review of regulatory choices beyond
those made by Congress. The corollary assumption, that more demanding
judicial review is warranted for administrative supplementary lawmaking (such
as that embodied in the acute care hospital bargaining unit rule or the Excelsior
rule)* than for administrative construction of ambiguous congressional intent,
is significant for an agency like the Labor Board. This is especially important
becausc ihe Board’s enabling statute is filled with many open-ended
ambiguous commands such as the protection of “concerted activities” for
~ “mutual aid” from employer interference that can be read to embody a

comprehensive doctrinal framework with little need for supplementary
lawmaking.3 ,

The assumption that Congress generally provides administrative agencies
with two different kinds of authority — one by enacting ambiguous statutory
terms and a second by the explicit grant of rule- or lawmaking authority, like
that embodied in Section 6 of the National Labor Relations Act® — is open to
question, however. The former authority in most cases is not distinct from the
latter authority because most statutory ambiguities reflect the absence of
specific legal doctrine rather than unclearly expressed doctrine. Most
ambiguities in statutes concerning a particular issue indicate Congress either
has not considered the issue or has decided to defer its resolution to the
governmental authority that implements the statute, be it an agency like the
Board with delegated authority or the judiciary in the absence of such an
agency. In such cases, one would think that a reasonable member of Congress
who supported the statute would have wanted the ambiguity resolved through
the same kind of analysis as that expected when the agency cxercises its

Chevron may perhaps best be thought of as arbitrary-or-capricious review.”), Indeed, while
Professor Lawson secems to accept the dichotomy between lawmaking through the
construction of ambiguous statutory commands and lawmaking through supplementary
rulemaking, inffa note 85, Professor Pierce seems to equate the two. RICHARD J. PIERCE,
Ji., ADMINISTRATIVE LAW TREATISE § 7.4, at 145 (rev. 4th ed. Supp. 2007) (“[Tlhe question
whether an agency engaged in reasoned decisionmaking within the meaning of State Farm
often is identical to the question a court must answer under Step Two of the test announced
in Chevron.”).

3 See supra notes 20-21 and accompanying text.

35 National Labor Relations Act §§ 7-8, 29 U.S.C. §§ 157, 158(2)(1) (2000).

36 National Labor Relations Act § 6, 29 U.8.C. § 156 (2000).
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explicitly granted rulemaking or lawmaking power. Whether the grant of
authority is through the explicit grant of lawmaking powers or is implicit
through ambiguous language, a reasonable legislator would want the
implementer of the statute to consider how the statutory goals could be best
advanced in light of the factual circumstances before it. '

This should be the case regardless of whether actual congressional intent or
the meaning of the statutory text to some reasonable hypothetical legislator is
assumed to be controlling. A statutory provision might be considered
ambiguous because its wording is sufficiently unclear or open-ended so that a
reasonable and conscientious legislator — or any other contemporaneous reader
of the text — would be assumeéd to have no particular position on its meaning.3’?

37 Justice Breyer uses the construct of a reasonable legislator to formulate his mode of
statutory interpretation, asking how a “‘reasonable member of Congress[] . . . would have
wanted a court to interpret the statute in light of present circumstances in the particnlar
case.” STEPHEN BREYER, ACTIVE LIBERTY: INTERPRETING OUR DEMOCRATIC CONSTITUTION
88 (2005). Interpretive textualists who reject the relevance of actual subjective legislative
intent te statutory meaning may claim the standard for interpretation is not what would be
inferred by an idealized reasonable legistator, but rather what would be inferred by any
reasonable contemporary reader of the statute. See, e.g., ANTONIN SCALIA, A MATTER OF
INTERPRETATION: FEDERAL COURTS AND THE LAW 17 (Amy Gutmann ed., 1997) (remarking
that courts “do not really look for subjective intent” but rather “the intent that a reasonable
person would gather from the text of the law™).

In practice, the distinction between a “reasonable legislator” and a reasonable
contemporary reader of the statute should probably matter little. Conceptually, however, the
understanding of an ideal-type legislator provides a standard that both better illuminates the
distinction between legislatively-made and legislatively-deferred law and alse beiter
supports the argument that textualism protects the power of democratically elected
legislatures. See id, at 17-18 (stating that courts ook to objective intent because it is
“incompatible with democratic government . . . to have the meaning of the law determined
by what the lawgiver meant, rather than by what the lawgiver promulgated”). In order to
distinguish the fegal docirine that has been set by the legislature at the time of a statute’s
passage from that which has been deferred for later decision, it is necessary to tie the
statutory text to legislators at the time of passage, if only by positing some sort of -
constructive intent inferred from the text. Furthermore, the construction of the objectified
reasonable legislator ties textual interpretation to the concept of democratically elected
legislators. If an ideal-type legislator would read a statute that he or she passed to not
decide a particular issue, a court’s resolution of that issue based on what it deems to be the
most plausible reading of the text is judge-made law (however guided by contemporaneous
dictionaries) that cannot claim the legitimacy conferred by a democratically elected
legislature,

For a thorough treatment of the relevance of different methods of statutory interpretation
to Board decision making, see Daniel P. O’Gorman, Construing the National Labor
Relations Act: The NLRB and Methods of Statutory Construction, TEMp. L. REV.
(forthcoming 2009) (manuscript at 47-33, on file with author). Professor O’Gorman argues
that the Board “should not interpret the Act like a court, except for. .. identifying and
selecting permissible constructions.... Traditional tools of statutory inferpretation —
looking at text and congressional intent — should play no role.” Id. at 51.
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Alternatively, it could be considered ambiguous because of the combination of
such unclear language and legislative history establishing there was no
consensus among actual legislators as to its meaning, either because (i) that
meaning was not given attention; or (if) there were conflicting assumptions by
various supporters. : ' ' _

Whether ambiguity turns on the text’s meaning for an idealized reasonable
legislative supporter or on the intent of actual supportive legisiators, ambiguity

‘usually indicates that no relevant legal doctrine has been made by the passage
of the statute. Instead, it directs the stafutory implementer to resolve the
ambiguity by determining how the statute could be best implemented in the
actual regulated world. An ideal conscientious legislator, finding no clear
meaning in an ambiguous statutory provision, would not want an
administrative implementer of a statute to construe the provision with more
cursory consideration of the impact of that construction than the legislator
would expect the implementer to give in the formulation of supplementary
regulations.  Similarly, actual legislators who consider an issue to be
unresolved by a statute would want an implementer of the statute to make that
resolution through the wse of all the tools it would normally utilize in
formulating legal doctrine under an explicit grant of rulemaking authority.

The Court’s decision in Chevron indeed equated (i) the anthority invested in
an agency throngh an ambiguous statutory provision requiring construction;
and (ii) the explicit authority invested in the same agency to engage in
supplementary rulemaking. It did so, moreover, in a manner that indicated the
standard of judicial review of both should be the same. The Chevron Court
stated:

If Congress has explicitly left a gap for the agency to fifl, there is an

express delegation of authority to the agency to clucidate a specific

provision of the statute by regulation. Such legislative regulations are
given controlling weight unless they are arbitrary, capricious, or
manifestly contrary to the statute. Sometimes the legislative delegation to
an agency on a particular question is implicit rather than explicit. In such

a case, & court may not substitute its own construction of a statutory

provision for a reasonable interpretation made by the administrator of an

agency.’® '

To read this frequently guoted passage to set a higher standard of review for
explicit delegations than for implicit delegations of lawmaking authority denies
the thrust of its meaning. Moreover, it creates a curious anomaly under which
Congress is assumed to delegate more discretion to an agency when its
conferral of authority can only be inferred through ambiguity than when
Congress explicitly confers the authority. The more sensible reading of this
passage equates the “reasonable interpretation” standard of review for implicit
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delegations with the arbitrary or capricious standard of review for explicit
delegations.

Furthermore, the Court’s analysis in Chevron makes ¢lear that it upheld the
Environmental Protection Agency’s (“EPA™) construction of an ambiguous
statutory term as reasonable policymaking or lawmaking rather than as an
adequate discernment of actual or theoretical legislative intent. The Counrt first
determined that “parsing” the “text of the statute” does not “reveal an actual
intent of Congress” to “confine” rather than “enlarge” the “scope of the
agency’s power to regulate”?® The Court then reviewed the potentially
relevant legislative history and found it “unilluminating.™® The Court
concluded the EPA had appropriately construed the word “source” — “not in a
sterile textual vacuum, but in the context of implementing policy decisions in a
technical and complex arena.”# ‘ _

The Court expressly upheld the EPA’s regulation as a policy choice,
applying standards of review appropriate for agency policymaking rather than
for textual interpretation. The regulatory - construction “represent[ed] a
reasonable accommodation of manifestly competing interests . . . [because] the
agency considered the matter in a detailed and reasoned fashion, and the
decision involves reconciling conflicting policies.”? The Court, moreover,
expressly rejected the idea that there was any congressional intent to be
determined, suggesting instead three reasons for the statutory ambiguity:

Perhaps [Congress] consciously desired the Administrator to strike the
balance at this level, thinking that those with great expertise and charged
with responsibility for administering the provision would be in a better
position to do so; perhaps it simply did not consider the question at this
level; and perhaps Congress was unable to forge a coalition on either side
of the question, and those on each side decided to take their chances with
the scheme devised by the agency. For judicial purposes, it matters not
which of these things occurred.

... [Aln agency to which Congress has delegated policymaking
responsibilities may, within the limits of that delegation, propetly rely
upon the incumbent administration’s views of wise policy to inform its
judgments.*? :

Of course, there may be cases where statutory ambiguity reflects poor
drafts.rna@hlp rather than the implicit delegation of lawmaking authority
described in Chevron. In these cases, the ambiguity presents a pure question of

38 Chevron U.S.A. Inc. v. Natural Res, Def. Council Inc., 467 U.S. 845, 843-44 (1984).

3 Id. at 861-62.
4 Jd. at 862. _
41 14 at 863. The EPA’s construction determined the meaning of the “stationary

sources” on which the Clean Air Act required the states to impose air poltution limitations.
Id. at 840.

42 Id. at 865.
B




