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1 Genei-al Conclusion 

The biJrden of ttie ·Fi1·st part of this paper has been to 

suggest tht\t tort law provides lJS no self-justifying notion of 

11wrongs 11 by which we c311 allocate 1·ights and duties" The Gurder1 

of the second part of this paper l1as been to SL!ggest that 

contract law~s notio11 of 11consent 11 is similarly unable to provide 

ju~;t:ific:i::i.tion for any pc.1rt:i.cu1-i::\r !jy~:;tt.~m of r:i.~Jhts .. l-101.,'.J \.•muld one 

given property system cot1ld be justified? A full answer· to that 

question is surely outside the scope of ttiis paper, but some 

basic po:i.r1ts can and should be made her·e. 

First, specification of goals. ·rhe number of goals w!1ich a 

prop!:~i-ty sy~~;tem can sr::·r-ve 21rr.0 lar·ot::· b1.1t finite, Propt,~rty can be 
c~::1 

instrumentalist device foi· increasing some vision of the net 

~-ocial product; 

Second, ordering of goals. The various goals which a 

r1roperty system can serve are at times m11tually inconsistent. 

2::iH t:1!::; :\.ntj_m,=:·1t.E-:d t?c:n-1 it-.::-r ~ ~;t~e pLigc0 :,-;pt1gr.::-ref[k;xntJ; 
t:heoriE~::. can take a multit1.tdt} o"f form~:;n 

Social p1·oduct 1s in turn subj8ct to definitio11 in a 
would speak of the mu J. ti tudt:.'< of v,ay,:::; ~ ?\ F'o::::-nE.11'" i an econom i ~5 t 

11ma>;imization 
~;psiak of thE: 
equality might 

of value; 11 a believe,· in aristocracy might 
l!c.:entr·alization of VtilUt? 11

; ti bElit?VF-2r· in 
speak of equalityn 
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mRn~ge their· property, for· e>:ample, will naturally war with a 

desire i;o control those owners l-'-Jho exhibitirig poor 

stet,,J.:1rd~;hip. Pr·j_ncj_plf.:'S for chno::;ing IJ{:.1ti•H:::•E:n tho~:Se <;Jot:1lr:. vJhen 
t~~:; 

they conflict would need to be developed. 

Third, allocation of iYlitial rights pursuant to the goals. 

Fourth, Etruct.uring of thti ~~y~->tt:c:m:•s oper0iticrfi oner:: ii_; 

bt~comes ongoingu Some goals can be best ac:h i t::vE:d bv . ; 

decisio11. Today i;he common·-law system gerierally consists of 

cottpled with a power of state lntrusior1 in exigent cit·cumstanc:es" 

WhRther or not s1Jch a system should tJe maintair1ed, replaced with 

a system o·f no governmer1t restraints at all, 01· witt, some other 

alternative, would need to be decided. 

Some basic principles might profitably be suggested here, as 

examples of a starting place. First, that when a valuable 

resotirce is created by one person without using otl1ers~ reso11rces 

or otherwise doing harm to others in the 11rc)cess of creation, 

that t!1e creator· of the resoL1r·ce should be privileged to t.1se it 

in any fashion that Jue~ no harm. Second, if tt1e value he brings 

:i.nto the 1~,iorJd j_~; tJr-eat enough to c.ovei-• tht? costs of E1;.:c:J.udinr1 

25" But see TRAGIC CHOICES, suggesting that some choices should 
not be mad1:~., 



H" J .. t3ordor1 Printed 6/15/86 12:58 am 
File \fl1llerarfexper"686 6/86 

,.,, 
C.Cl 

third parties, and if excluding them does them TI!) har·m, then he 

shc)uld also have a right to exclude .. Third, that s11c~h rigl1ts 

should be limited by s0me principle of char·ity or extreme pul1lic 
L'.7 

Fourth, in c:ases 

h~1-m, t!1en those negatively affected should have a prima fdcie 

right against t1arm, capable o·f being rebutted oither lJy a sh!)Wing 
/?.fl 

thE:i.t the affected intE•n:1!:;t v:a'.:-:, it~:-\~lf a hanw-cr.:1.u1::::-in~J c-::::ntitv:1 

by a showing that allowing the harm to go unremedierl would go to 
29 

the long-term best interest of all affected or- by other 
30 

princ).plt.::~~ v1hich I h1ill her-12 l1E:1VE: to 1E:avf:? un~c:pPc:ifj_ed .. 

The ter1tative principles set fo1-th above are based on 

well being for all persons. In terms of ciJnceptual structure, 

26" For a discussion of 1·1ow someone might be exc:luded fro1n 11sir1g 
a re~::-ot.n-ce and yc0t not bf:) hnrm<-:::·d ~ sr:~F• Dor·doni1 

27. For an e>:tended discussio11 of the impact whicl·1 a prohibiton 
against wastG can have, se10 Gordon, Sllpra xref[gordon1footl 
(arguing that owners who are unable to sell copyright 
1 i1. .. (::.'1·1~:;t.'!!:~, br::0caU!:1e o-f mi::i.r-ket fai lur-c '.::-l1ouJcl l.n c!P!·,:-igni':1ted 
circtJmstances be required to let the desired uses go ·forward, 
either through compulsory li.censes or ·fair· use,) 

?9" !'.:iet? MichE,Jman~s clas!::-ic:: r.:1.r·ti.clE:• on Ti~:k:i.ng~~-in the Hr.:1r-vi:.ircl ! ... EiJ\1 

f':evi.e;vJ (CITE) 

30" For- fuJlr::::i"- clisc:u~~~:-~ton~1 Elt:00.! (.Jon:.lon:1 Tot,,1ar-d E:\ \.Jr'd.fi_(:_:"!d Thf:~o_r-_y (~~-.E 

IntF).lc•c:t:ual t::,1-oQer·ty L.at,\I (dr-aft: mi:mLE;c:r·.lpt) 
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some such c:t1oices aboiJt property rights have to be made befor·e 

or1c has a mRasure by wt1icl1 to eval11ate the moral status of ar1y 


