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Tl1is Article will analyze the course to which Rehnquist seems to have 

2.2 The majority opinion in Davidson/Daniels 

Rehnquist star·ts with a notion of 11deliberateness 11 (a ·federal concept 

i-,Jhic:h ht• dra1;-Ji:1 out of the noticin of 11dei:.1r·.i.vc1t.i.on.11) On its face:1 thi~, \f.tould 

seem to call for a new federal common law of torts. But he instead seems to 

commo·n of 11 intent 11 is p\·esent, 

notions of intent. Th~-:1t isn,t so. l'-lell begin b·/ shoh1ing that 11 inte·11t 11 isn,t 

we~ll compare his conception of deliberateness with common law patte1·ns. 1·hen 

~\\£•~11 shoh1 thr::, nat:ui-e of the kinds of dt.~ci::-ions V-Jhich Hehnqui~;t:'s judicial 

heirs will have to make in applying his notion. 

2,.3 Rehnquist suggests that 11 intent 11 in the common law is 

a unitary concept. 

<Material to be discussed re this point might include: 
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111 partial refutation of assertions that it will be difficL1lt ta 

distinguish intentior1al tort claims from claims no·t actionabl~ u11cier 

th~ 1983/due flrocess 1·ationals, Justice Rehnquist in the l)aniels 

majority opinion indicate::,5::. that one, net-c"d n1:it i·rni-ry Dvermuch about 1tJhai; 

mE!an ~ fo;- ~ he .c'.:l(i_;Jues :1 
11cl.i ffE~rF .. rncps of clt2qrE!E-

11 ar0:-: i nht:'f'E•nt.: in the 
2i~ 

1 ~11;,1,. ~-fo~,JE!VE~l-~ thi'.? di ffei-ences among the catt:-gor i to1s f:ffE not: mt~f'f::>l y 

unitary concept. Justice Re~tnquist seems to believe that it 1s.. He 

and implies that the only difficult quE•stions ¼10uld i::wisE:> if 'c:~omething 
21'.1. 

more than negligence but '1 less than intentional conduct 11 is alleged. 

A~~-' 1tJE:> shzdl seE, deciding t,,,ihat constitutF.:?s 11 intentional conduct. 11 i.~.i 

itself a matter of difficulty" 

2.4 The majority opinion also seem·:. tu have a conception 
,A.. 

of v-Jhat that common law category consists of';. JI defendant 1tJho 

knov-Js that he is inflicting hann. 

23. 54 LW at 4092 
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Justice Rehnquist gives us some limited hints as to what he means by 

11 intent., 11 The first hint is an example. When officials negligently 

f~il to follow proper procedures before depriving an inmate of good time 

ci-edit, Jl1stice Rehnquist that ltJDUlcl cc,nsidE-r thr.:1t 

11intentional 11 enouq~1 to bP actiDnab:tt:1 und!:?r t9B~'.:l., Hr:1 v-.ic,uld vi1::>ht the 

C)fficials, deliberate decision not to give the good time credit as the 

11releva11t action 11 for inq11i1-y, rather than the negligent failure to 
E\5 

P,1 though he leaves this chDice of focus 

tinexplained~ he seems to have in 1nind tl1at an actionable 11int~ntional 11 

tort combines deliberateness, tht.::' imposition something 1,;Jhic:h is 

harmful :1 and the kno1;\lledge that i'l: j_i:, harmful. Thus ii thr-:• offi.cial ~,iho 

impo~::.es the 

].nmate trJill ,l,L ... I. 
1,1 lci \, 

(\ 
lacks good procedural grounds for tt1e depi·ivation~ he knows that is 

2b 
doing something that reqLlires justification. 

elements (of deliberateness, harm, and knowledge) is also suggested by 
E? 

his citation of Oliver Wendell Holmes as authority. Ho 1 me~; in thr:-i 

s0ction referenced seems to have had in mind 11harms.". which were ... 

tht~ i ntendPd 

25. 54 l .. W at 4092. 

consE•CjllPilCE~ " DI 

E-!D 
the defendant's act 11 and 11 actuaJ 

26. Holmes~ any delibBrate infliction of harrn r·equires justification 

e?p F::t.~hnquist c:iti::~s Ho1mf.?f.; for thE• t~Ltpposedly clt•ar dit.:;;U.nct;ion bc•th1ec-:;,n -the 
two categDries, negligence and i11tent" 54 LW 4092" 
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the makes nc, 

ri(;Jorous clt::,finiti.on of the two cateiJories .. Hi~ does ].nclucle hii; fnmoLt~:-

being kicked 11
) and sr)me general historical discL1ssior1 fr·om which his 

e:,;amp 1 E' that of bat tE~ry, does i70 t l :"L mi t i tse 1 f i:-:i thE~r to i ntendi~:d har·m~:; 

The,-e c:1i-e some definitE• merits in Ju~;:-tict:! Rehnquist:•s conception,~ 

<Discussion of the merits of his conception might include: 

His conception fits in well with using section 1983 to protect 

abusi V~? .. The procedural the due process clause applies 

parti.r.:uli.;1.rJ.y VH:!11 to E,n occasion \rJhen a-n ;::1ctor knoHs (has notice) thc:d~ 

hE• is dc1ing somG.•thing harmful, and thus miqht be able to hold a he;::,r·in~) 

(-\ i···&:,quirement of due 

procedure is apt. 
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In the following section we will explore in detail what the 1'private 11 law 

of intentional torts can and carinot contribute to resolving this important 

3 The incoherence of intentional torts 

3~1 Mo one unitary conception 

First, the law of intentional torts cannot serve as a source foi-

so1nething called '1 intent 11 because this body of law is not a unity; it is ma,je 

up of varying torts (battery, intentional inflictio11 of emotional distress, 

varying pL1rposes, and accordingly have diffe,-ent requirements fo1· intent. 

Viewed as a source of ''the 11 law of intentionality, interitional tort doctrine 

L Discuss some different J. - ·-· ) .. -t-UJ \,::! 

2~ lg there a uni_tary conception underlyinq ib§ y~[iQ~§ intent)ona\ torts~ 

a. C & M doesn"t work 

b. VJha t about Holme'::; 

I suggested earlier that an entire jurisprudence of the 11 intentional tort 1
' 

for procedural ciL1e process purposes, would need to be developed. As has been 

st::>E!ni, this is inhEti-ent in thF.tt ta<:~,k at hand~ and ii::'i 11othinq unusual; virtually 
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\i,H-iat is unusual i~:.i tile Justice;'s appc.:n-ent 
:o::i 

assurnption that the task will be easy, a mattE•r nf spinninq out pr12--·e;-;j_st;ing 

common law categories. 

has kept it perfect,.] 

'.]5 
sputE•<:,; while, for 1983 p1Jrposes, the choice should be determined with 

reference to the purposes of 1983 a11d the problans of governm~ntal liability 

wt1ich it implicates. 

bifLtrcating 11 intent 11 into its two components: state of mind (advertence) and 

the object to which the defendant~s state of mind is directed. 

33. J1Jstice Rehnquist admits several 
err i se :1 ~-;et? t?,. g,. 5Lt Lt.~ ~-092, but 
notion of defining intent itself. 

possibilities where diffict1lties might 
none, surprisingly~ in regard to the very 

34,. It is the burden of the instant Article to suggest the outlines of the 
task which in fact awaits the Court of deciding what kinds of actions by 
i::iffic:ial';.-:; E;trnuld bp actieinc,ble notv-Jiths;tanding £.;.tatt:.::, immunity 1.cH;-J ttnd 

in1iependent of the fact that they violate no substantive provision of the 
Constj_ tut ion,. 

35. Make reference to later cliscussion of trespass definitions of intent and 
ti tlE• quE1stions .. 
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Old tort cases often tr~ated a findinq 

conclusion 
eid,~A -i-, u,I-•'"' "'' r " 

1.h:-:1 iv"dble ii<.t,;om facts/havi~ nothing to 
t\ 

do with a defendant~s 

subjective mental state; see, e.g., variot1s statenients to ttie effect tl·1at 11a 
36 

such .:4 

held to intend the n~tural anij 

' l{'c\«:(\j( d.;;t, - 6 'OCCv\&:. ''"'J"t,4 
view, a pe1·so11·s acts are not 

probable results of 
ft t i ,.dJ, )a "'-1 · 
only §f~!I!§ c:vick 1nce 

hi!:; ac:ts. 11 Undr:::r 

of what his mental 

havP bt•en, but conclusivi:;,; evid1=•nce of J.t. t 

word 11 intent 11 to denote some 

of the varying cc,ntc➔nt 1,-..)hir::h can bi:~ 

given to the state of mind requirement, are desire and knowledge. 
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A defendant might be said to 11 intend 11 a result only when he or she 
'.:)7 

affirmatively desires the result to come about. In such a case~ the 

rc,quiremE~nt that r.1 plair1tiff provf2 
11 intent 11 t\it.:iuld be similar· to 1~equiri·1"1g a 

sho1.,Jing of ill v-Jill, o·r/( malice (it!:.;E•lf E1 c:ommon·-la11~ label of much 

variability). By contrast, the defendant might be held to 1'intend 11 a11y result 

which he or she knew was substantially certain to follow. The latter is ttje 
3B 

Restatement app1-oach. In such a case, 11 intent 11 has nothing to do with ill-· 

will; an intentional tort cot1ld coexist even with a sincere regret on the 

defendant 1 s 'part that the harm 11had 11 to be caused. 

and knt)\.',!leclgE• are different conct::•pt!::, and decidinq ~\lht\t r·ole each. shi:iuld play 

in triggering liability for 11 intentional tort 11 requires deliberate anci 
39 

difficult policy decisions. 

37. Need a cite here; maybe intentional infliction of emotional distress 

38. Cite to the Restatement (second) of Torts. 
The question of how certain the knowledge has to be is itself 

subject to variation. The less c~rtainty is required, the c:losrar· the 
nintc-::<nt 11 rE•qui·cf2mt-:r1t t,\!ill comt:: to neqli~~i?'fKE•. 

39. Apply to examples in the case-- intent y·e good time~ intent re the 
forgotten not(?, etc" 
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.,,~,,.,_ 
advertence. If so, as 

Dlackmun ~;ugg£-c'E:,ts7 it t"1Cil.lld go beyond tr·adit:iona1 Jines dividirnJ nf:!f}liqr::,rn::F.: 

from intent. Deliberate nonaction.> 

3.2.2 Object 

counts as an '1 intentional 11 state of mind is the question of the Q~jg~t to 

(desiring, knowing, or whatever) ii1 order to be guilty of an intentional tort? 

the fact that intentional tort liabiJity is often imposed for harm which in 
1-i,() 

1xrd.1ncw·y language one \cmuld call ~unintended~, neithE 1r dt.~sirt:d nor knovsn-1. l\lo 

ma1;ter t1ow compl~te one~s defini·tion of the internal mental sta·te which will 

constitute 11 intent 1
', the law must 

dec:idj.ng lt'Jhat enti tlt.~ffn?nts ~si.hou1d 

still move on to another task, the 

be free from ~:;uc:h i ntr::,ntt~,-~~-
41 

of 

40. One example of frankness on this 
where a defendant who honestly 

score w;-;i,s in pre-Sulliyan lilJE!l 1a~-J 1, 

thought he was writing fiction could be 
gui 1 ty of rJt:.,faminq ;~omeone i.,,those name 1rJas the ~;amF~ th;:it of one of the 
defendant~ s c:hai-actt!i'-s. .But 1 ibel at that st;agt:\,pftr-:-m i'-t:.~ferTed to as a 
11strict liability 11 tort, rather than as an 11 intentional 11 tort, so that its 
typicality of the ger1eral run of intentional torts is often ignored. 

1'The intent with wt1ich tort liability is ~oncernedu•• 
bring about a 1-estJlt wh.ich ~;11 .invade the interes~s of 
that; thE• law for•bids.~.u Pror,;ser at 36 (emphasis added),, 
~,;hat intE\n~sts shc,uld he fY-eE· from adve1-ti~nt acti::. is 
from the decision on what constitL1tes advertence. 

is an ii1tent to 
~DQ.tl-:!§tr:: .to .?:! b1.~y 

ThE: dee i Ei ion on 
logically separate 
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con~.iidered nEgl igenCE"!, and ~\iould not ~.atisfy tht-i i···elevant n.c:qul"l'-E-mE•nt 
'1-2 

foi·· liability under most intentional tor·t doctr·ines. Yet 

the defendant inay have an 11 intentional' 1 state of mi11d, 

qudlity of adv1?.r·ti::~nce j_,5; dt~•FinetJ; all thc:it has chan~Jec! is~ it~5 n_b·j<:-)ct~ 

Witt\in the general category of intentional torts, the object can chanye 

ncit hi-? intrrnds a ha;-·m?i so long a~:. he intends a contact lfJhich i':iOHiE-ionF) 
1+:1 

else (the court) thinks is har·mful. Similarly~ for trespass, the 

def1,1ndant; will be guilt)' if he inte,;ntion,:111y stt2pr>:i. foot on another:•s 

i;Jhether or· not tiE' rE•<J.sonabJ.y bE 1 1 i!?.Ved his prE~f.sPnce on thf..:: land IAl.-::\S 

4•'..i-
rightful. For intentional interference with contract_, by contrast, 

the defendant lfJill not br:., liablt:~ unlE!SS ht.~ or she:::• intEmded not only tc, 

affect thra plaintiff~ but to affect the plaintiff in regard to a 
Li-~i 

contract of i,..ihich the ciE\fE:ndant ht1d ac:tual kno1r.,1Jeclgt•,, In all tht::,~':.'.E• 

cases, the crucial variable is the courts' decision on what constitutes 

42" Where there is virtual certainty tl1at some harm will be caused, but the 
identity of the victim is unknown, the toi-t is often called 
11uni11tentional 11 yet a stric:t liability, i11tentional-tort·-like result~ is 
imposed. Products liability. (Cite L.atin here,,) 

43. Discussed below. 

4~i. Cttc•£:):1 E1nd moi-e FJ:-;plan2ition. Also check intentional infliction of 
emotional distress. 
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1n a series of actions. Why focus on the intentional deprivation of 

good time rather than the negligence which led to it. 

11ature of the impact was 1,now11-but trespass etc don't fit. Holmes's 

explanation also doesn't hold water. (Explain) If tt1ere is no 1Jni.ty, 

then common law precedent won't answer the Court 1 s needs. 

[Ince the importance of 11object 11 is admitted, the next question is, why 

not be satisfied with saying that 11the object of an intentional tort is 

why does it not give a final answer to the question? 

The problem is that wtiile 11certainty 11 can tle distinguished froin 11rish 11 as 

inevitably needs to .1, -
\,l.1 Every act has n1l1ltiple 

according to the viewpoint of observei-s. Considr::•r the c:1c:t - .,J:." 
UI 

kissing~ or playing a joke~ The potential defendant (he who kisses or jokes) 

mEiy hr.:-liE?VE? that t.,ihat he is doinq is neither offt:'nrc.:,ivP nor· hannful" The• 

potential plaintiff (he who is kissed or who has the joke played upon him) may 

t1armful. The poter1tial judge (or society, or any onlooker), may have a 

diffe1·e111: assessment of the meaning of the act. 

ConsidE,r thE• differ:·1.ng n:_;r.:7-uJ.ts v.1hic:h 1,muld come about from hornYrirHJ thE• 
,,.b 
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intentional torts (see below) 

entitlements is necessary. 

The due process clause says 11 life, liberty~ or property. 11 While all 

torts iinplicate rights, they don~t all implicate property. Property 

rights are a particular subset. 

cf, Paul v Davis. 

And as to those which do implicate property, nots this. One keynotra of 

property is the right to exclude, which can be violated withot1t havirig 

any temporal harm. (Diiscuss the notion of gatekeE•p1:;-:,1· feE•Sii t!tC,,) Mon·--

property is becoming more and more important: the essence of what the 

(The 11 takings 11 case of the wire on tt1e building might be 1Jseful here. 

<Noi~J discu-;;s lir.:1bility for things hthich arr"'n''t hci·rmful; d:"L~itint;}Ui!'".;;hinq 

rights from interests> 

3.3 Absence of privile,ge 

In addition to advertence a)1d object (which must be proved by plaintiff 

in an intention<ll tort suit), t~1ere also must bs ar1 absence of privilege~ 

T!1is is not usually stated as part o·J~ the prima facie case; the plai\1tiff n8ed 
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jUY isdictions require only that tl1e plaintiff show that the defendant i11tended 

to cause a cor1tact with the plaintiff's person, and that the cor1tact is of a 

kind v,Jhich in ib.@. @.)~@?. r~.f thtc-i _li:H-J is offE•1·-1s-;iVEi or· harmful .. Thi!'"::i ~1eems tc:1 bt::, 
::Ci 1 

<Discuss how the Restatement hedges.> The 

A defendant who causes a contact which he 01- she thinks will be 

inoffensive the plaintiff may there·fore be g11ilty o·f an 

inter·1tional tort .. Thi<::"} is one of thE! lE•sscins taught by t!-iGi famouS", c:a!::;es of 

contacts-,, but t,-,iho intc·nded no hann 1, and 1tJho \fJen-::, probc::bly 
!:"i2 

negligent, were held liable for battery .. 

Inherent in these decisions is a normative choice: 1:o place a plaintift· 1 s 

from legal punishment except where he or- she has the knowledge necessa0y to 

foi·m a morally c11lpable judgment. This m;~y b1"2 a sound i·10·,~ma ti Vi? choice in 

this context, but a di·fferent choice may be appropriate wl1ere the de·fendant is 

a governinental official who can plausibly claim not only a lack of moral 

culpability, but also i;he various prudential argtlrnents (such as ''need for· 

ur1chilled vigoi-011s exercise of his o·ffice 1
') which underlie the doctrines o·f 

official immunity .. 

52 .. Negligence law generally uses a flexible 11reasonable care 11 standard for 
c:hiJ.drE-nN (E)•:pJ.ain,.) 
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(cites) and abuse of goverrimental power (cites) and need for government 

deliberation? etc Our job here is not to parse out the r·esulting rL1les~ but 

to identify the structure of decision. 

One may respond to the above by saying, yes~ intentional torts themselves 

aren 1 t very cohere11t~ but it~s best for the court to stumble along using 

private entitlements. My reply is that I think it is inevitable that it 

reorder private entitlements. There is an unavoidable link in this area 

between substantive and pr·ocedural due process. 

3.5 Can the court just 11 impoi-t 11 the various intentional 

tort categories- battery, defamation. etc? 

Can the Justices just adopt state law categories? 

Mc,. 

1u At a minimum, where jurisdictions differ they'll have to choose which 

jurisdi.ction 

2. Where the alleged bad acts are close to substantive contitutional 

deprivations, the court may want to collapsed one into the ottier (cfa~ 

Whitley- battery claim (actually~ there denominatPd 11substantive due 

st)ot i11 co1Jrse of prison disturbarice.) 
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3. More importantly, each state law category is itself the result of 

history and policy choice. How a given policy choice should balar1ce 

with issues of immunity is a case-by-case inquiry. 

No~ it has already said it won't. Battery- Whitley. Defamation·-· F'au 

JJavis .. 

What are the dimensio11s of the problem? First, is the interest 11 life, 

liberty or property. 11 

state's interest in protecting the freedom of action of govern1nental agents. 

4 Returning to Rehnquist~s conception 

(Di !::-CUSS) 

His pren1ises seem to lead to abandoning the neg/intentional dividi\1g line 

ir1 re delib refusals to act. 

5 Del ibei-ate 1efusals to act 

Once onE• accr.,:ptE~ the 1--\lillin1;int:1ss to constitutionalize intE,ntional torts 

implicit in the Rhmnquist approach, the call of tt1e Blackmun/Mar·shall dissent 

to broaden the definition of 11dep1-ivation 11 i11to certain parts of ttie 

11negligence' 1 domain seems well-nigh irr·esistable. 
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omissic)rls wouldn't be actionable, while they can embody the worst kinijs of 

governmental oppression. (Examples~ d1·iver arrested, cops leave his ca,· 011 

the t1ighway with the children inside; the Detroit cops who allegedly left the 

b1Js open so that neighbors could rob it.) 

-rhere are good grounds that 

11 intE•nt.:tonal 11
" 

The Restatement divides the categories of 

intentic)nal and negligent torts this way, but not all courts don For 

example: to allow plaintiff employees to sue their employers despite 

worker comp law (which doesn't allow suits for negligence), courts in 

New Jersey and □l,io have held that a deliberate decision not to remove a 

hazardous substance from an intentional 

(Application here: governmental employer; or hazardous substance in a 

school~ with suit brought by a student for injuries sustained.) 

proxy for causation.) 

culpable when they c~use harm as when they allow it to happen. 

Is there really no harm caused? A closer look at duty ,!.. .. 
l,U aid 

imposed. The person who starts to aid and ttien stops, or· who i;he 

pl<lintiff tr1Jsts & therefore doesn 1 t seek other aid ... these 
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no d11ty to aid rtJle, but rather an articulation where harming, not 

aidinq, i":j rE•ally thP issue), thE•n 1~Jl? needn:•t bi:? so i-cluctant to 

treat these cases like any ot~ier cases of intentionally caused 

ht1rm. 

worried about persons holding statA power and deliberately abusing 

it to causc.? harm,, This set of cc,ncerns fits the• n::•fus.;:;d to act 

If one l;,.l(..)NTS harm to be caLE::i!?d, ancl dc1e£:. something so it ~\Jill be:· 

caused, he shouldn't be he~rd to complain of being held liable 

can get into isstJes of governmental power. All tt1e diff ways 

government alters life (arrests you and leaves 

unlocked.) Very much at the core of 1983. Once the govtal power 

is i1nposed, then duties followa 

<On my 11hai··mu theory~ rt:,mE•mbei-
53 

constitutes t)eing worse off 

to inc:luclr.~· a discussion of hthat 

53. If I key the worse off inqt1ii-y to the effect of a defendant"s particular 
acts, rather than to how the defendant~s entire existerice affects the 
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Despite protestations of procedural due process~ the majority in D/D is 

imniunity doctrine~ at least in some circumstances amo11nting to 11deprivation of 

life~ liberty, or property. 11 The court will need to defirie 11derlrivation 11 with 

plaintiff, I need a theory of what counts as the relevant action. In the 
cop-leaving-the-car-open case, I clearly want to include the ~cts of 
an-e~·1ting the p;:;1re::nt anc! taking him EH\lay, ci:=. \,.,_,ell a';:.; the cKt of leavin~J 
the children in the open car, as part of the relevant act for purposes of 
the 11worse off 11 query. But once 1~ve broadened the 11act 11 query that n1uch, 
might it not be argued that I could sifnply stay withir1 the Restatement 
test? The answer migt1t be that 1983 policy ca11 give a guide to WHAT 
COUNTS aE, Et rel:?.vant.: act, ;::1nd that :i.s;olating thr-2 11lrJDrSfi off tt:t;t 11 mef·t.dy 
mtikc,s thE• nature~ of this inquiry r::1c:1siei'-to see .. 

But need I key it to acts? At ·first it seems I do, for if the tortfeasing 
defendant h~d, by coincidence, also been the employer, that would make no 
difference to the tort st1it" Defendant would still have to pay lost 
wages, even tho11gh he or s!1e had been the source of the original wages .. 
BtJt wait. If plaintiff hadn 1 t worked for this defendant, he or she woLAld 
p·1-obably hi1V!~ i.-,,lork(?.d for anoth!~r- employer. ([ .. Jhi1t-? there ar(~ many in~;tanct:s 
in which application of ttJe SPRECHER footnote test, of 11what would have 
happened if the defendant hadn~t existed 11

, is speculative, it isn 1 t vrary 
spE~culativE• tht:it a typical plaintiff 1tmuld have:.\ 1 . .,1or·!-::ed fcq- §Qf.D§'.QD§ (·?Ven if 
no·t foi- this pa·1-ticular ~-:-ie1-!""~on .. ) Tl1erE:fon?, even if the:• 11\;,Jorse off 11 

query is kept b·i-oadly tunE•d to 11l-\1oulrJ you haVE? been V-JorsE: off in i:'.1 htOi"ld 

without the defendant, 11 the test might be usable, assimilatable to actL1al 
tort U!::-aqt•s. 

But I doi',~t think I,d want to go that i·oute. First, thore,s the practical 
problem of d1c~tfDtmining number·£, in a dama~Jf? at,·Ji::ir·d. If the t:e~;t; for harm 
~•,JE.1!"::':., 11~,mi--sc0 off in a ti-Jorld 1rs1ithout defendant, 11 then the injured plc1intiff 
cou l dn 1 t co 11 E!C t as damagf~Ei fr·om the defE:dant /E•mp 1 oyEff any pn2111 i um ovE-;r 
otherwise-available wages which tt1at partic1Jlar employer had made 
available to plaintiff,, Which would wot1ld mean lost of difficult factt1al 
inquiry., EE•cond, thc•\""E•,s thE• conceptui:11 problE•m., LlrilE-:·s~:; thE; t.or·tfr:::asin9 
act is RELATED TO i:he premiurn which the defendant/e1nployer paid~ it just 
doesn 1 t feel right to reduce the amount collectable by ttie amou11t of the 
premiLAtn. There just doesn,t seem to be a connec·tion between them .. Thircl, 
oui· law ge11erally doesn 1 t look at the overall worthiness (or lack there0f) 
of persons; it concerns itself with speci·fic racts. The other roi1te WOLJld 
be 11playing Gd11

- both an impossible task and not an appropi·iate 011G .. 

Also see \fuller\torpr7-9.43 
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