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This aArticle will analyze the course too which Rehnguist seoms fo have

committed the Couwrt, amnd esamine lts implications.

2.2 The majority cpinlon in Davidson/Daniels

Hehrnguist starts with a notien of “deliberatevness" (s federsl concept
which he draws put of the notion of  “deprivation.") On its Taces thilis would
sgem to call for a new federal cemmon law of torts. Put he instead  seens bo
whink that where the common law category ¥ Mintent" 1w present,
deliberatensss will alsc be present, so that one can sately defer to stale law
motiovs of intent. That isn™t so.  Well begin by showing $hat "intent” isa™t
& undtary concepdt which can e relied o to vield consistest resulis,  Then
we'll compare Ris conception of deliberateness with common law patterns.  Then

w1l show the natws of the kinds of decisions which Rebtraquist®s judicial

heire will have to make in applying his notion,

2.3 Rehnguist suggests that “intent" in the common law is

& unitary concepk.

\V\W oo aen ]ﬂ/t/} (l’/l/’\(,&’.?ﬂl/

ad ve this point aight include:

“HMaterial to be discus
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= In partial refutation of asserilons

dhistinguish  Intentional tort olalms

that 1t will be

M IR S — PR & JURIIN W
from Claims pot acy

thie  1983/7due provess  vabionale, Justice Helnguist in

majority opinion indicates that one need not worvy  overmue

"mlusive teres” such as “neglioence.

mEan, Tory he  argues. “difterences

2

¥ b

TeECklessness’y or

of  degres" are in

difficuly  to

jonable under

the

foabeout what
intent” might

v b the

bt

1z, Howevers the differences among the categories are viet mervely

differences in degress and, moere dmportantly, Sintent® Ltseld

unitary concept. Justice Rehinguist seens to believe that

Wirites. Tor aexanpley  bthat "the difference betwesn e

spectirum-— negligence—— and the other-—intent-- ig abundan

arid impligs that the only difficult guestions would arise

. . . £, -
Toois nnt A

it is. Hia

e of bhe
e

¥

tly  clear

AT something

Y
2y

move than negligence buk "less than intenticedl conduct” s alleged.

fs 0 we shall see, deciding what constitutes “intevtional

iteelf s wmatter of diffilouliy.

2.4 The majority ocpinion alsc seems to have
of what that common law category congists

krows that he is inflicting harm.

AL Hh LW at GOYE

RE. DA LY ah 4098

& Coneephiom
A
efs /ﬁ/defandant who

conouct! i
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- Sﬁatice Rehnguist gives us some limlted hints as  to what he  mseans by
"intent."  The Tirst hint is  an exasple.  When officials negligently
taill to follow proper procedures befors depriving an inmate of good time
cragit,  Justice Rehngulst e hEs that he wo e consider  that

Tivtentional” enough to bhe  actionable under 1983, He would view the

officiale” delibsrate decision not te give the good $ime credit as the

"relevant  action" for inguiry, rather than the negligent Tailurs 0o
25 |

Toliow procedures. &1 thaugh be  lsaves this choice of  focus
ungxpliainedy he seems to have in mind that an  acticnasle "intentionsl®
tort combines deliberatensss,  the impesition of sometbing which is

harmful, and the knowledge that it is hareful.  Thuse the official whao

imposes  the loss of good time khows he is imposing something which an
i

immate will find ohisctionables and even iTihe Tdees not  know  that he

1

lacks good procedural grounds for the deprivation, he  bknows  that i
24

doing something that regquires jusiificaticn.

= That Justice Hehpgulst views  intentional  torts  as  embracing these

@lements {of deliberateness.  harm o &nd knowledged alao suggested by

his civation of Oliver Wendell Helmes as o authority. Holmes  in the
spction referenced seems o have had in mind  "harmz.. . whiich were. ..
PR
RN I

the intended conseguence of the defendants act? arid "actual personal

2. S0 LW oat 4098,
26. Holmes: any deliberate infliction of harm reguives justification

27, Rehnguist cites Holmes for  the suppesedly  clear distinction between the
pritiess negligence and ivtent. 54 LW 4092,

o cate



Copr. W3, Govrdeon 1984 Frinted /3107856 10247 pm - 10 -
File oida?-8.43

B %
culpability.” . £F

wimis at  the pages clited makss no  attespt  at a
rigovous detinittion of the Two categories. He deoss ioclude his fasous
aphorism  ("even a dog distinguishes betwesn being stumbled over  and
being kicked") and some gevieral hisztorical discussion from which his

definitions can be inferved. Contemporary  intentional  tort  law, for

grample that of battery, does not 1imitv itself elther do intendeso barms

or acts which would be considered culpable by most ordinary GEEETVE?EH;)

i

&@pwwa
,ﬁrf‘g‘ [abn
prs

. . . i - , " . " R i
there are some definite merits in Justice Rehngquist’s CﬂﬁCBpthrh@é &J&
Mimcussion of the merits nf hils concepiion might include:

- 1% pacepticon Tits 1n wel i3 1Bing  section 15983 o proltect
Hisz conceptil Tit ! well  wWith & X 983 ohent
proceduyal dus process. Section 1983 is concarned with shuse of pgower,
and  someEthing  which  is koown o e harmful is known Yo be potentially
abusive, The procadural  aspect of  the odue process clause applies
particularly well fo an cocasion when an acbor knows (has notice) that

i@ is doling somethily armful, and thus might be able to hold a hearing

b is doing something bharmful, 3 thus might bhe able © id hiearr ing

o fake other appropriates steps in advance. A reoguirenent or dug

ﬁ -
pirtcedura is apb. Bu& gﬁf&T%éfﬁ e ﬁprﬂdx‘m wwM%mwmwwms

- [Mften even a dellberate act cannot be preceded with & hearing. E.g.s
shooting somecne  in a prison viet.  Bub at least one can concelve of
some kEind of appropriate procedure.  In bhitlesys for exemple, the prison

23, COMMON LaW, 1963 reprinting at page 7

B9, 1943 reprinting at page B
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P

I the following secticn we will explove in detall what the "privaie" law

of Intentional terts can and canmet  contribute  fo v ing this imporitant

ar

guestiog of public law wider sesciion 1985,

3 The incoherence of intentional torts

3.1 Mo one wnitary conception

& @sourge  Tor

i

First, the law of intentional ftoriz  cannot  serve  a
spmething called "intent" because this body of law 1= not oa unibtys 1t s pade
up oF varving torts  (hattery,  intentional  iwflicticn of esctional distress,
Talee imprisonmant. and so ondy many of which have different scurces,  sevve

varying purposes, and  accordingly have  different reguirvements  for intent,

Viewed ds a scurce of  "the" law of intenticonallty, intenticonal tort doctrine

1o Biscuss some different toris

. Iz there & unifary cencepiion underlying the varioug

to which the 8 Of mighi make reference?

wr

I

Z. O & M dossn™t work
. What about Holmes

I suggested sarlier that an sotive jurisprudence of the "interntional  tort®
for  precedural due process pUrposes, wonld need o be developed. S has been

sEEn, this 1s inhevent In that task st hands, and is nething wnusuali virbually




Copr. Wod. Bovden 1986 Frinted 77107846 10347 pm - 19 -
File bida¥-85.443

svery area in which "intent" is seployed has 1ts own answer to the gquestion of

“uhat kivd of  intent matiers,.? Hhat is wnneual is the Justice’™s apparent

33

1

azsumption that fhe ta‘i wWwill he sasy a matter of spinning oud pre-existing

D.'!
oF

common lan cat@gnriemn

nas

S
//\JQ(’J?{\ JATAN ?’- G/&L‘JS‘\&/QQQ < *im‘:f; /i‘g/&—n - Al P '8 fﬁﬂ é/ | \A?{f

- 3

thizs is the artificaliy vestored second hald— why knows 317 the swap file

kent it perfect.)

¥

sputes - while, for 1983 pwrposes, the choice should be determined wiih

reference o the purposes  of 1983 ang the probless of govermmental lilability

which 1t implicates.

The natwre of  the decisicns to be made can best be understood by

Bifwrcating "intent” into its two components: state of mind  {(adverience) and

the objisct to which the defendant™s state of mind is directed.

33.

Justice Rehnguist admits several possibilities whers difficuliies might
arisey,  w=ge e,g. 3% LW 4098, but none, swrprisingly, in regard te the very
netion of defining intent iiself.

It is  the burden of  the instant Article to sugoest dhe autlines of fhe
task which in fact awaits the Courd of deciding what kinds of actions by
officials showld be actionsble notwithstanding state  immunity  law and
independent of the fect that they viclate no suhstantive provision of the
Densti tub o,

o later discussion of trespass definitions  of  dntent and

Mol

title guestions.
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3.8 Advertence and Object

We will turn first to the quall
the natwre of the object to which

atlvertence be divected.

of mind (advertence)

Tintent” sounds like a state of

et 0. 0ld  tort cases often

e-spimﬂgmi' + w&‘
contlusion derreatriefeomn A»stz,/hav

sulrjective mental s=tate; ses.

SR S ]

man is held fo intend the natural and
. ; :
such & viswks a Derson’s s oareg ot

& dight

v”?

ust ot opinions

fave beov. but conclusive

Wt

. 9\}
- / the

\Péy " ﬂf today use
CJ‘MQ( (%:fféy (AN} =5
l-“jj(i'ﬁ:j

ﬁi{hﬁ'wjﬁkﬁﬁdiﬂatﬁJ

Uu
v H\c]

?U

"j)ﬁuc aver today, theve

:’:"n..%ﬁ;w

P}

iric

=
L]

mi

most  salisnt

Thie

P given fto the state of mind reguiresmen

. Gite

Cﬂk¢

Frinted

F10/84 103467 pa

20

by of adverience regulred, and second to

the various intentichal torts requires the

mind reguirement, but that haz nat alwayve

reated & as

t€h°“‘r

iv%a

Finding of "intent” legal

il

aothing  te do with & defendant’s

Vvarious

statements to the eflfect that "a
2h
probak results of his acis.” Wnder
- =
orly  some evidence of what his mental

avidence of 1%, ¥

"iebenh "

WY C to denete  somz parbticular

ig no agresment o what state of sind is
of

the varying content which can be

T oare
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by

=}

# defendant might

affirmatively desiress  ihe

hat & plaintiff

1o
i

reaulremnsnt

showing of 1311 will, m?gﬁ? malice {itself

variabilityl. Y oenbrast. §

which he or she khiew  was sub
-
P Y ol

appiroach. in

P SRS W s 0 o0
tatemeEnd

willy am intentional btort o«

defendant s

oart that the hav

It is easy to understand

whis wants o cause

Qi will rause havm whille

S

B

understand why a couwrd might

and knowledos are ditferent ©

o
i

iv triggering liabilidy

difficult policy decisians,

|

Sheed 1ilustrations b

i

a Cite hered maybe

= the Festatement

The gquestion
subject To
"intent" reguirvement will

A
Gl
—
[

h

variatiomn.

foply o examplss In

forgotten note. aio,

Frivhad 77107846 10247 an

el "

a vesult

37

to Minte pinly when he or she

aid

result to come  about. In  such

prove "intend? would be similar  to FEQULTING &

cosmmoa~taw  label  of  much

=)

el

fie detendant might be held to "imd arny

stantially certain fn follow. The latier is  the

such & case, "intent" has nothing to do owith 1li-

ould  coexist with a sincers regret on the

EVEDN

"had” To be caussd.

in

why some couwrts might

sang as they dreat the

E

gursuing some collateral goald it

wish to distinguish betwsen the two
L

should play

pinepts, and deciding what rele sach,

P "intenticnal  terd® reguives deliberate  and

Atentional infliction of emptional distress

{gecond) of Torts.

certain
less

itaslf
the

o the has  to

The

come ho

knowledge
certainty is requirad, the
glig

Vi

a1 e good time, intent re  the

et

the case—-— |4
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1 4 wheT o b fgee oy

“Hayhe %ui]bmr“finn is the appropriate  test for  advertence. 17 so. as

Blackmun suggests, 1t would go beyvond  draditiconal lines dividing negligence

firom intent. Dsliberate nonaction, s

3.2.8 Object

Ferhaps esven more variable than the iaﬁua ot what ilnd ﬁf adver tence
couwtts  as  an "intentional® :tafc of mind is fﬂu guest ion o fhc phisct to
which the state of mind is directed. To what must the” dLTHnddH1 b atdverting
(desivings knowlng. o whatever) in ovder to be guilty of an intentional ford?
Thiz issus, the mest  important  for section 1983 purposes, ls often ohsouwads
at least partly bscause the cases and Reﬁtatenent seem to work hard te conceal
the fact that intsotional tort liabiltisy  is ofien imposed Jor harm which in

230

prainary language one would call funintended’y neither desired nor known. Mo

matter how complets one’s  definition of the internal mental state which will

ask,s the task of

ol indecf 41

deciding what entitlements should be Free from such intend e

constiiube "intent"s the law must still move on to anchher b T

4. One  example of frankness on this score was  in pre-Sullivan  libe!
Where a defendant who  honestly  thought  he was writing fiction could be
guiity of defaming somsone whose nans was bhe sase g5 that of one of  the
defendant’s charact - But libel at that stage mften referred to as a

Tetrict 1iability" tovty vather than as an “intent1unml“ toirts so that Lts

typiocality of The general run of intenticnal teriss is often ignored.

41, "The intent with which fort liability is concerned... is  an indent  to

b;ing dthb a result which will invade the intere of  anoiher in g v
Fr er at db (emphasis added). The dec
interests hould be fires Trom advertent acts is legically

the decision on what constitubtes advertence.

o

1t
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considered negligence, and would nod satisfy  the relevant reguivemsent
4.8

for lisbility uwnder mest intentional tort dootrines. Yet in bhoth « i
1.!(;‘- < P, aé_m
thie defendant may have an "intentional” siate of  minde however Aauih

o
3

guality of advertence is

ey all that has changed is ite abject.

.

~ Hithin the general category of  intentional toirisy the object can change
from tort to fort. For batiery, the defendant will be gullty  whether or
net he  intends a bharm. S0 long as he ietends & contact which sonsons

%3

glse  {the couwrt) thinks is harmfal, Simdlarlys Tor tresg the

-k

detendant will be guilty 3 he intentionally  steps foot on another’s

landy whether or not he knew he was frespassings that is. regardless of

whether o noet he reasonabkly  believed his presence on the land was
i34y

rightful. For intentional interference with contract, by contrasts

the defendant will not be blable unless he or she  intended  not only o

affect the plaintiff, but to affect the plaintid to A

contract of which the defendant bad actual  koowledge. Iy all these
casess the crucial varishle is  the courts” decislion on what constitubes

the interest to be protected.

~ Al this variation should suggest the sharpress of the golnd so casually

gimposed of by Rebnoguists abover deciding what is the "relevant actici”

49, Where  theve iz virtual certalnty that some harm will be causec, but the
identity of  Ihe victim ds  unknown,  the tort ig ol GEn called
"upinbentional”  ved a strict liabllity, dntentional-tori-like result,  ig

imposed.  Products Liabhility,

il

wi. Discussed below,

and  more  Bxplanation. Alzn  check intentional infliction  of

grnotional distress.
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1 W actions. Why foous  on the  intentional  deprivation of

in A Spries

gocd time rather than the vnegligence which led o it

~ The variations are nob splainatile by any one simple model. Lalabresi

m

and Melamed might explain making something an inteviticnal tord when the
nature  of  the iapact was Bnowne- bt trespass eto don’t Fit, Holmes's
explanaticon alse dossn®t hold water. (Explain) 17 thers 1s oo e By

thaen common law precedent won®t answer the Court’s needs.

(nce the importance of “object" is admitted, the next guestion s, why

fot he satisfied with saying $hat “$he object of  an  intenbional tort is

certainty." That noticn is consistent with Rehnquist’s view and Holmes s views

why does it nod give a final answer to the guestion?

The probles is that while "certainty" can he distinguished from "risk" as
an ohject of a defendant’s mental state, “certalnty cammot stand alone. One
L

inevitably needs to kinow,  Mcertalnty  as to whab. Every ach hag multiple

=
I

nEanings, according  do the viewpoint of observers. Considey  the act o

cissings  orf playing a joke.  The petential defendant (he who bisses or jokes

may believe that what he is doing is  neither offensive  norv harmiul . Thi

potential plaintiff (he who is kissed or who has the joke played wpon him) may
helievie, +o  the conbtrarys, that what has been done is  indded offensive o

harmful. The sotential judge dor soclelys  or any grilooker). may have a

diffevent assessment of the meaning of the act.

ooowhich wouwld come about From honoring the

Consider the differing resul
LT
different perspectives. IF fiapility Tor in

bional torts hinged on the

44, These questions alsoe arisg, of coweses In regard to rape taw,
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= #11 this relates alsoe fo the g of whether the couwrt can lopoart” each

intentional tovts (ses balow)

= The "ebiect” in our parlance is an entitlesent. A substantive theory of

grtitlensnts is necessary.

= The dus process clavse  says  "life.  libertys or properby.! Hhile aill
F Y 7 prop ¥

torts dmplicate rights, they don’t all  implicate properiy. Fy
rights are a particular  subset. fnd they don’™t all dmplicate liberty-

cfe FPaul v Davis,

- Angd as o thess which deo dmplicate properiy. nete fhiz.  One keynote of

property 1 bthe vight  to excludes which cap he violaked withou® naving

arty bempioral harm. (Discuss  the notion of gatekespesr Teesy ebto. ) Mon-
F d

wal

hairmful  intruslons are especially weportant mow that  intells
prroperiy is becoming more and move bmporiant: the essence of  what  the
pwrier Mas s the right do profits not the right to be free  from barm,
L

(The"takings" case of the wire on  the building might be useful heve.

Hlen chack that vrecent sov lmm case re copyright intringement)

THow discuss liability for things  which  aren®™t harefuls distinguishing

Fighis from interestgk

3.3 Absence of privileoe

4

= and  object fwhich must be proved by plaioviff

In addition to adverien:
in an dntenticnal  tort suit)e  there also must be an abssoce of privilegs.

This iz not usually stated as part of the prima facie casejd the plaintiff need
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jurisdictions veguive only that the plaintiff show that the defendant intended

.

t 5 persor and that the contact is of &

o cause a contact with the plaintiff’

bind which in th This seens to be

the Restatement view as well. Discuss  how the Restatement hedges.: The

held liable under such  a

o

defendant  need not intend any hars or of fense to b

will  be

Vi, & defendant who cavses a contact which he o she  thir

pleasant  or  ineffensive to  the plaintiff may therefore be guiliy of an

g

intentional tort. This is one of the lessons teught by the famous cases ol

ley and Vosburg v Pubney where ohildren who intended o causs
@y YORERUIG ¥ ULNEY s

contacts, but  who  intended ne harme  and  who  were  probably ot even

ER

mEglioent, were held liable for battery.

3.4.1 HNermative choiceshy and sov immuvity

L

Irherent 10 thess decisions is a normative chelces to place & plaindiif's

interest in bodily  integrity  abead of  a defendant’s intevest in being fres

g

from  lesgal  punishment  excepd where he or she has the knowledge nece

form a movelly culpable judgment. This may he a spund noraative chelce in
thim contesty but a different cheice may be appropriate where the defendant is
a  goverrmmental  official  who can plausibly claim nobt only a  lack  of  moral

3 L

culpabilitys  but a

s the various prdential argueents  {such  as  "need Tor

unchilled vigorpus exercise  of his office™) which underlie the doctrin

cifficial immunity.

Sl. Cite.

ligence law g rally uses & flexible 'reasonsble care’ standard vor
children. (BExplain.)
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The touchstens of  developing such  a theory would be  deliberatensss

(eites) and abuse  of  govermmental  power  (cites)  and  nesd  For government

i
].

{mites), Should

- he  eneugh to show fhat theve was  opportunity for
L

deliberation? stc Our job here is nob te parse cub the vesuliting vules,  but

to ldentify the struciurs of decision.

One may vespond to the above by saying, ves, intentlonsl foris themselves
aregn’ it wvery cooherent, but_it“ﬁ best for the court to stumble  along wsing
commoT law precedent a5 best as 1L can becavse otherwlise 1% will be reordering
private entitlessnts. My reply ls that I think 1t is isevitahle thalt it

reorder private entitlements. There 1s  an unavoidabile link in this ares

between sibstantive and procedural dus procsss.

3.5 Can the cowt just "impert" the various intenticonal

7

tort categories- battery, defamation. ete:d

Can bthe Justices just adept state law calegories?

e

te 8% & minimums where jurisdictions differ they™ 1l have to choose which

jurisdiction

B, MWhere the alleged bad acts  ave clese o substantive combituvional
deprivationsy the coeurt may want  to collapsed ong into the other (o
Whitley- battery claim {(actually, there dencminated "substantive dus

EY

process) collapsed into 8th am inguiry when inmate sues becadse of Being
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3. Hove importantlys each state lew categery is  itseld the result

P
L
Ristory ang pelicy choice. How & glven pollcy cholce should  balance

with issues of imsunity 18 & casge-by-case Inguiry.

Mo it has alvready saild it won't.  Hattery— Whitley. Betanatlon— Pad v

Davis,
2

What ave the dissnsions of the problem? Fivst, is the intersst "1ife,

Liberty or properby.”

given the interest &5 against the

.—1—
=
i

Second. what protection should

state’s interest in protecting the fresdem of action of ooverrmental agenis.

4  Retwning to Rehngquist®s conception

How does his concepbilion ssem to rescolve the above gquestions?

Lhistuses

His premises seem to lead to abandoning the segsintentional dividing line

in re dellbk refusals o act.

[ =

5 Delibeirate refusals to act

Dhice  ons accepts  the willisgness to constitutionslize intentional tovis
implicit in the Rhenquist approachs  the call of the Blackmun/Marshall dissent
to broaden  the definidtion of “deprivation” into cerbtain parts of  the

"negligence" domaln seems well-nigh irresistable.
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Tustice Blackmun was copcerped  with  the possibility  that delibarate

-

piissions wouldn®t be  achionables, while they can smbody the worst kinds of
governmental  oppression. (Examples: driver arrested, cops leave hls car on

J..;._

the hilghway with the children insides ©

ot cops who allegedly  left the

bug open so that nelighbors could vob 3%,

i

L.
!

-

There are gocd grouwnds o argue these should bhe considered

Ex]

£

"intentional.

io Gounds  in precedent. The Rest o ies of

intentional and neglicent torts this way, but not all courds de.  bFor

exampla: to allow plaintif employess te  sus  thelr  emplove desplie

wirker comp law  {which geesn™t allow sults for negligence), courks in
t o

Mow Jevsey and Ohio have held that a deliberate detision no

‘!—

hazardous substance from  the workplace states an Intentlonal torb.

in a

{Aoplication heve: governmental smployver: or  hazardous  suobstan

grhanl, with suit brought by a student for injuriss sustained.)

2, Brounds it concepbual analysis.
- It seems that these are considered at most matiers of negligence

there is no harm caused. (YAct" can bhe viewsd as a

proxy for causation.) We don't see people &8s being equally

culpable when hey cause harm as when they allow it o happen.
¥ !

- fs  there really no harm caused? & closer look at  duty  to aid

a

cases  wieuld  show  1t7s gensrally imposed only when harm 15 beling

imposed. The person whe starts to aid  and then stopss or whe the

& 'Y sesk  othey  aldo..

plaintiff trusts & therefore

defendants make the plalnbiffs worss of . Thiey cause harm. 17 so
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(that isy, iF  what's veally going o isn’t an

grreption to the

noo duty to oald rule, but cather an articolation where harming, nob

aiding, 1z really the lssus),  then we nsedn®t

b oz reluctant to

treat these cases llke any other cases of  intentionally cagsed

& m.

~  He Hehnouwists conception,  we see & sisllar argument. He s

worried sbout perscrs helding state power and deliberately sbusing

it to cause harm. Thiz sel’ of concerns Ti

CanE,

= If one WANTS barm to be caused, and does somebhing

cansedys be showldn’t be hesrd  to complain of

whten the very act he hoped for comes i

= Do forget the BPRECHER frotnobe)

neal to oact

a1t will bhe

being held liable

o pass., (old Frogsser?!

- Fivst, define harm as  "worse  of T than  what would have happesed

gitvway" (feinberg) By swamining what wd have happened anyway. we

can  get inte issues of governmental power. A1l

tha  diff  wavs

gvernpent  alters  1ife  (larvests  yeu and  lesves yowr house

withocked. ) Very auch at the core of 1983, O

i Amprsed, then duties follow.

the govital powsr

“n my “hare”  theory,  remember to include & discussion of  what

et
constiltutes belng worse of f 3

Fa. 1T 1 key ne worse oft inguiry to the effec

% &
artey  vrather than to how the defendant™s  en

atfects  the
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maki

1wt

1ife, liberty, or properdy.” The cowd will need to define “deprivatinn® wi

But

Buh

Al so

oy g
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& Bummary and conclusion

e

Despits protestations of procedural due process. the majority in DAY is

ng & substantive decizion  to prefer state officer lisbility over state

nity doctrines at least in some clrcumstances amounting o "deprivation of

dole
23]

of what counts as the relevant action. In the
~asEy, 1 clearly want to include  the acts  of
arvesting the sarent and taking him  away. as well as the act of l=aving
the children in  the apen cars, as part of Fhe relevant act for purposes of
the "worse oft" guery. But once Pve broadenad the "act" guery that muachs
might 1% not be argued that 1 could  simply  stay  within  the Hestabtemsnt
test? The answer might bBe  that 1983 policy Laﬂ give a guide to WHAT
COUNTS as a relevant ack, and that isclading Ihe "worse of T test" merely
makes the natwre of this ingulry evasisr to ses.

plaintiffs I nsed & theor
p-leaving-the-car-open

need [ key it to acts? At fivs: it seems I dos for 37 the tortfeasing
defendant had, by coincidences also besn the employer. that would make no
difference  to  the tort suit. Defendant would still have o
wages, sven though he or she had been  the source of the original
But walt. IT plaintiff hado®™t worked for this defendant, he or &
probably have worked for another esployer. (While there are many 1ns
in which application of the SPRECHER focotnobe test. of  "what would have
hnpppnﬁﬁ 1T the defendant hadn’t existed”, is speoulatives 1t dlsn’t ve
spaculative that a Tvpical plalntify would have worked for sgmenng even 1T
aot  For  this particuwlar  persond Theretores even 1T the "worze of "
guery  is kept broadly tuned to Ywould yvou have been worse off in a  world
without the defendant:" the test wmight be usable, assimilatebls to actual

Tort usages.

pay losh

WA EE

AYVTENS

T don™t think I'd want te go that route. Firsty thers's the practical
problen of determining numhers in a damage  award. I¥ the test for harm

wasy "worse off in e world without defendant.” then the injured plaintisy
coulden’™t collect as damages from the deledant/empiover any pramium over
otherwise-avallable wages  wWhich  that pariicelar emplover  had made
available to plaintiff. Which would weuld mean lest of difficult factual
irguiry . Second, there™s the comcepiual probles.  Uoless the d
st ds RELATED TO  the premium which the defendant/employer pald. 1%
dowesin 't feel vight to reduace the amount  collectable by the amount o
oremium.  There just deossn’™t seem te be a connection bebwsen  them. Thivds
o law generally doesn™t iﬁm? at fhe pverall worthiness (o lagk
o pprrnnsa it concerns iiself with Sific acts.  The other  rolbe wold
ke "playing Gd"- both an impossible ang vt an appropriate o

111

thareot)

spa \TullevNtorpe7-9,43




oy categories— battery, defamation. sto?
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Heturaing to Hehnguist®

Datiberate refusals o

Bummary and conclusion
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