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My basic contention is that couwte have been giving
plaintiffs tort and property rights in intangibles without
ary graeater justification than that those persons had
Hpreated! the intangible. Thus Dow Jones, Ine.. 1 enas
pled to prevent a board of trade from making the Dow Jones
averags the reference base of a commodilties futures
contract: and Johnny Carson is enabled to prevent a
bhusinessmnan from wsing the phrase "Here's Johnny" to sell
partable toilets. From the serious to the silly. restric-
tions on the free use of intangibles are growing ever more
frequent. Since we all bulld on the shoulders of our pre-
decessors and each other. I view this trend as quite
danygerous. A principle of "he who creates shall own" is
not self-limiting and. taken to Ite logical extrems. would
create in placs of our current society an accountant’s
nightmare of paymnents and debits. 8o some llines have to
e drawn: some limitations placed on the principle, if it

im to be retained at all.lin examining how to draw those

1 O cowss. this principle need not be retained. A system
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lines. | suggested (amonyg other potential tests) that one

s microscononics to clarify the social cholce.  That is.

socliety has to choose between optimal incentives to the

1{continuad)
justice whose gulding tenelts were "from each according to his
ability and to each according to his nesd" would not. for
grample. feel any a priori need to retain in their legal
systemn a deference to creators. Bub there are many facets of
owt society which, by contrast. favor the retention of such a
principle: desires for autonomy and privacy’ a feeling by
many that the soclety should give themn a net benefit if
goeiety is to continue to merit their supportt a need foe
monay oF property in a system which has incomplete social
walfare services and a pervasilive discrimination based on
weaalth (i.e.. mwoney as property as safety)d in a system of
firee market sconomics. optimal incentives might demand thaet a
person be assigned all value, etoc. (Huery the lastl need the
person be the creator? Need it be exclusive? Is the fear
that g@ffort will be duplicated?) 0+ couwrse. many of these
are self-reinforcing (in & society where needs are not mat Dy
the cammunity. individuals willl fesr giving up their property
to the community to help needy persons lest. when the
charitable ones? time cams to bhe needy. they have neither
their own savings nor thelr comounity to depend on.
The basic notion seems to be this, at least in omy mindd  You
carn take a lot from me. bult not what 1I7've made with my tTwo
hands. T feel entitled to that. and will flght to kegp it.
(As Calabresl or somnesone once weote. the respect for properlty
may hegin because. given human naturs, it7's so0 costly to
Haraspeact it. Might indesd doss make right, at least in
HOME SONGse. ) It may be this notion which gives to "desseet”
theories their utilitarian forces it people fesl entitled to
gomething, it will be costly to take 1t from them. It may bhe

gocial payments from them in other manners.

In any event. the notion of "I made it. it's mine" can be
undermined by pointing out that the person made the thing
with materials at hand. which he had not himgeld creasted,
(Farhaps the cultural insistence on a Creator. and T do oot
mean to be blasphemnous. has to do with instilling in us a
gsanse of humility and thanks. and a willingness to conteibute
to the commurity which. after all, has as great a non-clalm
to oue bullding materials as we do.) This ls essentially the
process of asking, did you make it. and requires some inguiry
into the meaning of creation. Such an inquiry might be
pecessary even if one did accept the basic notion of
@entitlemant .



producers of intangibles (that is. encouraging them and
persons Like them to produce more new intangibles) and
optimal use by other menbers of ammietyl(thmt Lt
gncouwraging users to produce innovative or useful things
by m@ans of the intangibles.) In making that inguiry.
microscononics can perbaps suggest areas in which giving
property rights would generate excessive incentives.
Fntertainsrs. for example. would probably do what they do
aven it they had no rights of publicity enabling them to
get a ravalty paymnent whenever a poster bearing their
facss was sold.

While T was in the couwse of making the above argue
et . Bob Pitofsky raised an dnteresting question. Assumne
an dndustry like the record industry is seeking to expantd
ite property rights. as by restralning the rental of
racobds for homna tapers. Would 1t make a difference to
vaus he asked. 1f the returns on investment in that
industry ware renarkably high? My reply at the tTime was
that yes, I would be more inclined to refuse to extend
prapeety rights where the recelipts were already unusually
high: presuning barriers to entry kept good quality
puteiders from capitalizing on this excess. While he
seensd to accept this answer at the time, it raised
another set of problems in my mind: Are there nob
gsignificant issues of judicial process. and. potentially.
of equity. in making the standards so flexible? I+ the

award of property rights varies from industey to industery
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not in a way generalixable from the dispute between the

partias, aren’t we asking for trouble?

e  Proof

2. Remedies

3. Equity.

Bob's question ralses a nore genaeral questions  when
i it proper. and when impeoper. to let a court use its
sense of reasonableness to decide what should be permitited
and what prohibited. Filerst, of course, wWe are more oomn-
fortable with such a delegation i+ the couwt's authority
is at least clearly demarked by substantive boundarles.
Feor gxample. the "rule of reason” in antitrust law is
bhoundad by the antitrust laws., (Sherman One. if I remember
corrgctly.)  The "failr use"” reasonableness standards are
trigegered only by fairly recognizable critecrla- nost pro-
mirtent Ly, the noncomngroclial character of the contested
use. It will therefore be necessary to decides whether the
"protection of intangibles" ls a narrow anough area to
paermit the cowts such discretion.

BSecond: not only must the area of discretion be
narroaw and clearly circumnscribeds but also the nature of
the criteria guiding the couwts in their sgarch for
reasonablensss nust be clear. While not perhaps capable
of bheing reduced to a fornulas the various policy concerng
must be articuable. so that the courts? exercise of power

can be monitored and coreections (in the substantive case-—
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law rules or in personnesl) can be accomplished if neces-
sary, IFf the concerns are not articulable. then The
propristy of judicisl involvemsnt will nesed to be

quest ioned. both by means of analyzing those arsas of law
in which cowts ares (or are not) given this discereblon,
antd by theoretical analysis of the role of couwrts.

It is possible that the variouws substantive micro-
poonomic oriteria T have outlined are sufficiently arti-
culable and thus Ful$ill this function. wilith two caveats:
First, the microeconomic creiteria may not descoribe the
full set of applicable policies. 8econd. no matter how
clear Lt may be that marimization of valus 1ls Uhe govern-
ing valug. and no matter how clear the roles played by
various internediate market or legal strategies in achiev-
ing that goal, & difficult trade-ofdf will still have to be
macies incentive to the indtial creator as againsgt incen-
tTives tT0 USEEHE. I wtill have nobt decided whether T think
this question can be answered Dy empirical investigation.
Fvean if theoretically there might be an answer to "which
point on the balance gives an optimom mixture of the two
types of incentives," I suspect that in the majority of
casps the enplirical data and research will be lacking.
Therefore, it will be necessary to be guite caretful in
asseesing whether, should a nonarticulable tradeott be
necessarys the couwrts are the organ of governmeant best
suited to make it.

Thired, even if the boundaries areg clearly drawn and



nareow. and even if the policies arse articulable. there is
antther challenge to be met. Ferasons making creative
and/or business decislons must be able to understand.
anticipate. and integrate into their behavior and deci-
sions the cholces that the courts will make. 2 In order
for this integration into decision-making to be meaning-
ful, the oriteria which the courts use must bhe edther in
the cortrol of the affected parties. on Known by them so
that they will know how to adapt the clircumstances which
are Within their control accordingly.

There may be a last constraint on reasonablensss
inguiries, having to do with fairness or egquity. which I
find hard to articulate., The following will try To exa-
ming the sense I have that something seems Lo he wronyg
with a syastem which would condition the protectability of
intangibles on the general market struocture prevalling in
an industry (the Pitofsky suggestion).

1. Obviously. my "fair use" article suguests | have

= Why? Because as pe the oreators. the key is to generate
incentives not for the party that day before the court Fors
after all. he has aleready created the desired thing). but
rather to generate incentives for potential creators 1o The
future.  Such persons will react coreectly to those
incentives anly fF they understand. ab ante: what rewards
they can anticipate from the activity. 8Similarly, as re the
user (s they will not take advantage of socially desirable
“Pree use" iF they think they will have to respond in couwt.
but dinstead will bargain and pay For (and thus use less of)
the intangible. For an area of law which is explicitly
concerned with incentives, maintaining some degraee of
pradictability is crucial.
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no troubls with the general propeosition. as a general peo-
position. that protectability may sometimes be hinged on
marhet steructure.  That was precisely my thesis regarding
Fair use. S0 what's the trouble?

P I think the trouble has to do with cross-breeding
of categories. The Pitofsky example called oup the lmage
af an industry which has blgh barriers to entey (whilch
are not so high as to be independently actionable under
the antitrust laws. or which at least have not been acted
mn in oan antitrust swit) and an wpusually high eatoen on
investment. belng denied payment 1F it is a First
creator) o being denied free use (If 1t g a wssr). just
hbecause of these other factors which are not themselves
evils. Dol

(a)  What’s wrong with wsing an inguiry about
market rates of return and the likelihood of those rates
furetioning in an optimally efficient fashion when
addressing protegtability of things for which incentive
peeds are baing claimed? Is 1t that I. along with the
"desert " property theorists, feel that the ownability of
property should be decided a priori. o al least, without
reference to surrouwnding structuwees over which the
potential owner had no control or. if he had control. {for
which he should be punished only in Kind?® (Is the reason
forr oy reluctance a fear of overkill? Many unpredictabie
Ehings can flow from a market barcier. particularly one

which 1 not actionable In ltself.)



{3 I there a difference in the tests we would
use in treating first oreators as opposed to ussrs? Is
thers anything to the "personality" and "prilvacy” theories
which recur dn this area/ Consider. for exadpla, mnoral
plghts: although federal law has no explicit concern for
moral rights. many moral eights Interests find gupression
iy the copyrignt law. .. is that serely coincidence?

(e) I there a sense of falrpess al lssue.
aftaer all? In the copyright examnple. do we not sonetines
"pundsh" oan unwillling licensor for his bad mnotives Dy
allowing falr use? We do. (Bub eemenber of course that
mast of the "falr uses” are not triggeced by bad acts of
the plaintiff owner/creators.)  Nevertheless. 1 have somne
sense that 1t doessn?t seemn fale to deny someone protection
o grant free use just because of factors which are
s lated to the specific acts in guestlion— ar, what is
mors stridking, unrelated to any acts of the specidic
defendant .

This may have somsething in common with the
complaint of those persons opposed to the "comparable
worth" battles now being waged: the real world is sone-
what arbitrary: and it may be impossible to even it all
put: and destructive even to try. The rules (such a view
might argus) should be set in advances and then let
gvaryvone play from thamn. Those who get an advance showuld
keep it: it's the chance of plling up the points that

spurs the competitors ond and a0 on. That suggests, in
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furr: that LF protection is to be denied because of market
structure: antd if injury is caused thereby (this latter.
important caveal maybe saving my copyrelght system from
heing covered by this new rule)d then the market structure
should iteseld be prohibited by the antitrust laws 1f it is
tey be relevant.4d  Are we back to saying it all must be a
tort test (Mweongfulness")T And 1F 0. aren’t we back to
the old gquestions about whether courts should be fres to
review avery transaction for "whether it serves the soclal
goo et

There's somnething else that is teasing in herel but

ey

it can?’t he teased out this evening. L1/720/83.

3 0F coursa. wa may just get into the whole "circolar induey"
argunent again here. leading us to ask:  when should property
pights be given so that refusals to honoe them are injury?

) Te this any different from saying that "no protection" oe

Fres use" may somnetinsgs be a punishment for antiteust
. tThe copyright misuse questlion.
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