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Conceptually, what I'm inter@atad in here iz the extent to
which the labels "tovi" and "properite” have otilitwy.  So I oam
ories mean,; hat

interested in discovering also what these cate
they can be used, and the danger in their misus

il !_ﬂ

it

The key conceptual problem i that For many observers, one
cannot have a right to tort redvess unless ong Mag a properiy right
Which has been infringed and, conversely, one Who haz & tort
Fedress mUst have proper iy,

The Calabresi & Melamed article tries to aveid this prablem by
aveiding the categories. At issyge sre "sptitlements’ .  Some
entitlements can be bought and sold (ordinary property}, Some can

b but not bought (privacy becomes publicity upan purchase),
etc. & M break the modes of protecing entitlements into three
cateqories: liabkilitw, properiy, and inalisnability rvules.
Longely, an entitlement i protected by s liabili fu vule if all
Mol caEn cmllect for it infringement is -bgectzuEly—detE?min@ﬂ
damages., It is protected by & property Tulm if you can g8t an
injunction against its infriHQﬁmﬁnt, an injunction being backed bw
state power and capable of costing the potentizal infringsr mUPh
more th

han any “damage® award, both o in terms of ocomplisnce costs and
in terms of penalties for noncomplianos,

Mothirg iz
e Cannot
tee life

There iz an unresl aspect to the T & M framework. M
evar completsly nrotecited by oa properiy vule, for the sta
Watch us all st sll times. At mest, when our entitlement
ig infringed, the state may sobisct the infringer to capltal
puriiabment. O & M might explain this by saving that the hiagh
penalties "sncourage" rvesort to the property system of oconsensusl
pachanges, even 1f they cannot Quarantes that svstem’s dominasnce
for all transactions.

fu thesis i=z: when in fWmany many instances it's usseful to :
protect an entitlement by any sovi of rule, we start talking as if
it is "propesriv.' That merely may oreate a presumption of
protecitian,  &ll laswvers know that protec

ction for properiy 1s neuvar
s complete as what §{the laweers think) 1ay
Cr

& damen think 1t 1= (This
notion of popular thinking s "It s my prop s0 1 can do With it as
T owill, "

WHere the resson a person gets protection is rare [ that is,
there are FEW rasthsr fthan manu inctances of protection), wWe don’t
call the person protected a property owner, ke say he's getting
protection because giving him prntE:flon zarves the gensral

¥
interest in some wav.  EG, trademark “owners" can sue for confusing
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of theivr marks becauvses consumers are thervebw protscitad.

ft some point, where the ressons for protection BQQ?EgatEF the
balance tips. The label changes. @D THE PARTICIFANTS
FERCEPTIOMS CHEMGE:  thew FEEL an entitlement to something that is
properiy. and cometimes the shift occurse not becauvse of the law,
but becavse of some other event. fpevhaps becauss the non-praper iy
thing has sxchangesable value. .21

ie there any definable set of points wheve thisz shift should
Oy is to

happen? there any lhay describe when it does happen?

Mhat seems to be at issue is that st some point the
instrumentalist wiew of the human being becemss sn individoalistic
one. Perhaps i€73 an issue of reliancey if we give vou proteciion
for instrumentalist yeassons {(e.9. protect-ths- Consumer TVne
reascens) eventually wou coms to rely on that pTﬂtegtlun and thern,
For all the usual instrumentalist reasons we usually like protec
ting zecial reliance (eqg Michelman’s "demoralization ruﬁfﬂ"1ﬁ e
Wwill start to protect vou even if sociery fsn’t served. EG,
eventually we'll come to protect the irademark even when Consumey

copnfusion isnt threatenaed,

If that'z =so, there may be nothing tervible in a tort ri qh
transmuting itzelf to & properiy vight., Harviey F made a3 zimilar
i ve the "exploitation® quui“emEﬁthaaii for the descendablity of
publicity rights: expectations and reliance.d
1 Coptrast Holmes in IME » &P,
= I¥ the only resson for allowipsg publicity rights to descend is
reliancs of the suthors” dep@ndenti, Wby not condition the length
of the rvight on EXPECTATIONG That is, any exizting contract will

be allowsd to be plaved out but no more . This might provide an
anseey to the interminable "how long” srgumenits..

rmuntura.qumwnr* maw be twoo essy to circumvent by purting
inte ope’s contracts fnreuev~exten5icna; or Lton excpensiv e in
admin ocosts for cts to distinguish "veal" contract cdurstiens fram
"manufactured” ones. All the vivitues of simplicity weigh sgainst.
To the sxtent the term is made shorter, howsver, all the virtues of
Free use weigh in fa

This g af whether to condition the "properiy’ right on the
happenstance of specific contracts & relianoe may itsel
reintroduce the central question of "when shd existence of a v
divoroe itself from the instrumentsl ressons which gave it birth,
e the limiting the vt only to where it s functionsl a bad thing in
some Way?  PhRillips asked that re my fair use article: doesnt the
(Footnote cantinued)
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St intuitively, something more n reliance sesms to be at
iseue Some notion of what it mesn: to be an individual, perhaps.3
i an additiensl scurece of things that get to be called
”pr!p Tt“” may be things which, as social life changes, ocome to be

. to ithe freedom of actien or etoc., which we think are
ﬁ“]md'ikﬁly appropriate conditions fory life today. E G Relch’s new
proeper ity .
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2lcontinued)
property swstemn erode if we alwavs "obiectivelw” judge whether the
"owper " iw tresting the property “riaht? mnd take away his property

when we think he isnt.

= Cne key to this indiwvidualism may be the freedom to do some
things that aren’t in scciety’s interest... defining the scope of
"property" troeadly may expand the "no guestions asked" sphere to
which property owners are sntitled.

fgain, measuring the extent of a rvight by its SOCIETAL
justifications, and cutting it of f when it stops serving socisty,
may either restrict this sphere, or make it illusory. THiz i3 the
question Phillipe asked about my faiv use article: whether use of

the socistally-functional smalysizs would eventually destroy
copuright.

4 The H&TURE of these pormative sources may vary. Fart of the
resEnn FTor giving property may be "vou can buy it and sell it and
vee it better thap anyveone slse, "hetter" being judged in sooietsl
terms.*  fn example of such instvumentalism justification would by
the Tragedy of the Commons myth promulgated by the soconomists.
fnother part of the reason may be, "wvou can have it and make your
own decisions w regard to it becsuse we think that to be huwmsn one
should have an entitlement to & sphere in which it iz proper to
regard only one’s own interests, and in our soociety thisz thing
belongs in the sphere if wou are io be able to have the freedom
necessary to be human.'  &nother part may be, "wvou can hawve (Ot
because vou and only wou should have it.  and you should keep it.
because having this {5 essential to what being human in cur sooiety
ig.
The nature of what ofre can do with the propevty might depend,
in a genaral way (bw which I mean to distinguish my measure —the
—axtent -~of ~the -vight ~hbw -whether -it —zerves —3 —specific
~pUYpnEE testd , on the type of Jjustification that ocreated it.
Thus, one can”’t qiuﬁ legally sufficient consent to be murdered
hBecause the justificstion for having & right to life may Llie in the
third justification.

(Footnote continued)



Thus ithere are 2 possible scurvces of properiy alrvready:
pectationsrelisnce sources stemming from people—as—instruments,
and individualistic sources stemming from concern with
people-gs-ends .,

But there seems to be move.

In any svent: do the above suggest perhaps that Felix Cohen
and the other legal reali were incorvect in fulminating asgains
freification,”" Wherehy a emark protected in Ttorit eventually
becomes trested as proper ; ~uyr of couvts’ knee—jerk "iT 1t7s
protected it s properiw’ rveactions? IS th&ve Eamethiﬁg dezirable
ar imevitable about the eMift from "tori’ te “property®? Is it
new language qgame, which we enter once conditions change? (The
conditions identified above are: many instances of Tort proteotiong
andsov , normative judgment—- by whom? courte?--that "sntitlement”
iz necesEary .
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Other items:

1. May wasnt to focus on the “tipping" phenomenaen.  That iz,
if someihing is prat ed instrumentally of ten enough, should at
gome point is be protected For ite own sake? In other words: at
=,

=,
ome point, SHOULD tovt riabts become properiy rights.

2. D thing that clearly makes a difference fo "properoy’
definitions is an “abiect" to foous ong the more tangible, the
better. Thus, if something iz fixed in & tangible medium of

1

expressian {3 filmed performaance), itz easier to csee a5 property
than 1f it isn’t (compare misappropryistion; right of publicity.
hard to know what the "prop” rvight consists of .} But where does
this fit in? Mavbe: the more tangible, the better a contribution
it can make to the "sphere’ If pot tangible & fuzzy in outlins,

then doesen’ Tt increase senze of @ecurity which may be part of that.
! ¥ 2

Unolear iF tangibility enters divectly irto law, or intoe law

divontinged)

B analogy comes te mind, IF one is given a “vight of
pubtliicitu? hecause of concevns about privacy being essential to
frurmanity, that sug@ests nonassignability and nondescendability. v
mavbe allowing only such assignability etc as are justified
independently, as by relisnce, the way people could use rdinary
coptract law to get around substantive limite (& g waiving privacy

» genevating vt of publicity.) If one is given the entitlement
because one is the "best’ buver and seller for ins "umentqllu.
efficiency ressons (e.9. incentiwves), then mavbe it sheouldn’t be.
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viz ite importance to law people. (The contreversy over Ackarman’ s
version of the lay conocepiions-— ses dlexander.)




