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My anab'sis now looks something 1 iKe this: 

Some entitlements should be "prima facie" protectible from 

invasion. That means that there are some entitlements which 

the owner should be able to protect even if he or she is unable 

to pr·ove (a) that pr·otection is in the ne-t social inter-est or· 
1 

(b) that the invader's action is deserving of punishment. I 

would call these entitlement'e. "proper·ty." 

In order to decide if an entitlement should be granted 

"property" status, it may be that a social-welfare calculus 

should be made. But the question to which that calculus should 

be applied is NOT, "should this. p•r·ticular· invasion of the 

interest be restrained," but rather, "is this interest of the 

type fc,r 1,Jhich the owner's own 1,.ub.Jective assessment of har·m 

should conclusively (or near-conclusively) guide the state in 

dealing with the interest. 11 Onl>' if the answer· to this 

I • 
Of course, many have argued that our leg•l system only punishes 
wrongdoers when doing so futhers the net social interest, so 
that the tvw categor· i es I posit here ar·e in r·eal i ty one. By 
dividing the two categories as I have, I me•n to indicate that 
it is not necessary to resolve th•t question at this staoe of 

/i
y inquir·y,'ftl am interested in investigating instances which 
an be explclined neither· by •n individu•lized "social inter-est" 
heory"or by •n individualized "punishment" theory. -W~·•··~-s:re­

instead investig•ting the n•ture of the distinction between 
individualized inquiries and typology inquiries. This is 
se<rnewhat the n•tur·e of the distinction at is.sue when arguments 
are made regar-ding "act" versus "rule" util itar-ianism. 

- 1 -



J 

question is in the negative, should the question be asked of 

whether this. parjjJ;_ular· enfor·cement is in the public inter·est. 

One mi gh t cal l the interests which require time-by-time 

Justifications of the latter sort, 0 tort 11 interests. One 

purpose of m>' ar· tic le w i l l be to ar·gue for· ~t.r .. +f tvJo-t i er· 

inquiry: First, the court should det~rmine if the alleged 

entitlement is "pr·opel'ty" or not.
2

-1.(f it is, the entitlement 
3;/ 

should be honored and the plaintiff should prevail. Second, if 

it is not, the court should determine if enforcing the alleged 

entitlement in the particular context presented would further 

social goals. This £.econd is the "tor-t" inquir·y, 

Note the distinctions between my definitions and those of 

the Calabr·es.i & Melamed "Cathedr·al" ar-ticle. Cal abres-i and 

Melamed wrote as if entitlements were stable entities, 
4 

protected by "property" or "1 i ability" ( tort) rules. l,Jhen the 

2. 
It may be that institutional conside!'ations, suer, as the 

/ 

legislatul'e's purported superiority in making such "propel'tY" 
, decisions 1 should enter in here. This and other questions about 

the natu!'e of the first-tier inquil'Y will be addressed below at 

3. 
The issue of what l'elief plaintiff s-hould be entitled to is;. not 
foreclosed by calling the entitlement "pl'ope!'ty\' that is, an 
injunction should not be automatic. Once the 1 antitlament is 
violated, additional interests-- a,g., free speech interests-­
ma>' be tr·igger·ed. The ques.tion of rel ie·f is discue.sed belo,,, at 

4. 
They essentially argue that physical entitlements a!'e protected 
by the fu 11 est mode ( i . e., by • propel' ty rules") when such 
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object of the entitlement has physical substance, such an 

approach maKes sense. When the object is an intangible capable 
5 

of infinite multiplication, however, such distinctions are 

less helpful than they might be, for some "intellectual 

property• entitlements vanish altogether when the context 

cha.nges. 

Now it might be contended that the same thing i=- true in 

the C & M system. For example, a person who has a "property 

protection 
( i • e . , by 
fea~-ible, 

5. 

is feasible, and by a less owner-regarding 
"l i abi 1 ty rules") when such protection is 

mode 
not 

Of course, each multiplication will require physical resources, 
Even the simple singing of a song requires a larynx and breath. 
Nevertheless, what gives the physical resource its exchangeable 
value will be an intellectual product which itsel·f cannot be 
exhausted. Thus, there can be one tape recording of a new song, 
or millions. The difficult issues in Intellectual pr·oper·t>' law 
lie with distinguishing those replications which should be placed 
in the creator's control from those which should not. 

Re physical property, it is only at death that the law reaches 
a consensus that "complete control" by owner is undesirable. 
(Consider the rule against perpetuities.) Re nonphysical 
property, the dangers of complete control are always obvious-­
there will always be some out of the infinitude of possible 
rep l i cat i on s VJh i ch w i l l be n e f i t the users w i thou t harm i n g ch o 
owner·, Alsc,, the paralysis pr·oblem is acute. That is., it has 
been argued in Justification for the negligence rule (see 
Coleman's. apt attacK) that if we allowed lawsuits to be 
successful whenever one placed another's property at risK and the 
risK caused injury, the transaction costs would discourage even 
desirable risk-taKing, That problem is even more acute in the 
intellectual property context, where "building on the shoulders" 
of the past is the way everything in an interdependent society 
operates. One ~-mal 1 project ma>' build on thousands.' c,f 
predecessors' insights; to give each predecessor an automatic and 
not-limited-by-time r·ight to sue and collect for· repayment of his 
contribution wo•Jld stall all growth. 
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rule" entitlement to refuse to sell his auto may nevertheless 

find, when his auto is totalled in an accident, that he has no 

right to demand payment from the car's destroyer . ( In a 

.J negligence system, one is entitled to impose risks on othetb
7

, 

property without paying either for the entitlement or for the 

property so burdened, so long as the risk-imposing behavior in 

the particular context serves to further net social welfare.) 

As a guide for where negligence or nuisance type 1 iabil ity 

rules should place a result, C & Mask whether something "would 

have been" bought or sold in a perfect market, That analysis 

begins from the assumption that the entitlement already existed 

in a hypothetical perfect market from which analogies may be 

dra~m. l!l intellectual. pr·operty, Q.Y. contl'ast, an entitlement 
6 

may not exisj;_ outside of th~ 1 itigation context. One cannot 

assess entitlements by !'easoning from the mal'ket, for often the 

decision to be made in an intellectual pl'operty case is whether' 

such a mal'ket entitlement should exist. In addition, since 
7 

there is no "perfect" mal'ket for pub] i c goods, jl-nY such 

6. 
Note the inter·esting implication:- for· Betams-.1:S.• 

7. 
Products capable of being infinitely multiplied are public 
goods. To see the market failure clearly, remember' that in 
long-r·ur, equilibrium in a per-feet mar·Ket, pl"ice will equal the 
marginal cost of producing an extra unit of the good, For 
public goods., the mal'ginal cost (excluding the cost of the 
physical mode of embodying the public good) is ze!'o, Wel'e 
pl'ice equal to zero, the!'e would be no market in the ordinary 
sense. 
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reasoning by analogy is arguably suspect, even for those 

in te 11 ec tua 1 product i c,r,s wh I ch ( 1 i Ke cop yr· i gh ts) do have 

"property" status by law and for which at least some markets 

8 
issue is whether a creator should ~e 

'l ' 
~)J' / 

g~Oen a right of control outside of the 
;Z? 

::'/i,nfer·es-ts" are most clearly served. 
I ( '·· 

contexts where "social 

< E, g, , the 11consumer 
I I • \ 
//confusion". - misappr·opr·iation of in<)EH,.tment" .t-~+E"B····-·C••f•·· 
. ,j 

/\ ~::: ::, '. c::~.o~e :~:e::::•:::: n~ n::.: :::::n: ~:::: ~:. r: ~ e ~h:e :o:s-·t: 
f"" ; \ \that is, where-~ ~arKet is possible, the courts do not ·inquir·e 

\ whether· the\'"tr·ansfer is/ in the soc: i al i nter·e-=-t, but al 1 c;.w the 

, , • \ ~wner to r·estrai n the contested taK i ng or use of his propel"tY, 

·.··.~)~~egar·dless. This. a.gain demonstr·atP.'=• thP. 1 imitations c,f the C & 

/_,,~/~ system for· int12llectual propel"ty. In I.P., most of the 

8. 
Of course, an additional layer of complexity is added in 
applying the analysis pl"asented in this paper to the !"&al 
WOl"ld, since often it is an assignee, or an entity even further 
removed fl"om the creator, who is the active party in ~nforcing 
intellectual pl"operty rights. These complexities are outside 
the scope of this paper; except where expressly noted 
otherwise, the analysis will pertain to the creator's assertio~ 
of his or her own rights. This does not mean that the results 
of this papel" ar·e not gener·al i zabl e to the ca~-• of the 
assignee; after all,in the dealings between creator and 
potential assignee, the creatc,r·'s bar·gaining strength •1Jill 
often crucially depend on what the creator's options would be 
if he or- she Kept po=-sessi on and exel"C i sed contr·cd in the, 

marKetplace on her own. The point is mel"ely this: it is 
necessary to use special care when engaging in such 
generalization. 
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tal< i ngs ar'e de 1 I bera ta. Cop yr- i gh t 

is considered an "intentional" 

infringement, 
9 

tort. Yet 

for 

some 

deliberate takings should be prohibited, and some allowed, A 

ground for distinguishing between them, other than the 

availability of markets, must be found. 

Thus, we now have two potential criticism of using the C & 

M model for the purposes of analyzing the intellectual property 

area: 

9. 

First, one tannot use the market analogy with the same 

conf i dance as in the instances where physical takings and 

uses ar·e at is-sue, (a) because the litigation process is 

sometimes used in this area to set up <)_ market not 

previously in existence, (b) because the l it i ga ti on 

process 

behavior 

i s some t i mes 

~or which 

used to 

no market 

protect some aspect of 
10 

is desired, } t . opera 1ng 

her·e, where one t>-Jould allot>-J litigation but nc,t pur·chas.e? 

This category gets us c:l ose to C & M "i nal i enabi 1 i ty" -­

\things protectable but not in a market. 

Squar·e with _Bl'i_g!lt Tunes y_,_ Har-r·issongs .. 
patent pr·ohibitions. on unawal'e copying. 

Also square with 

10. 
Or is it? Consider' INS v AP. WHile the courts wouldn't have 
enforced a buying and se"lling l'ight in "ne~Js" that'd Keep 
ordinary citizens from passing information along, the opinion 
did indeed give the one news service something to "sell" vs the 
other. So this category needs rethinking. ls there anything 
like the b"lood example l<'Titmuss,"THE GIFT RELhTIONSHIP" 

h,~) > 

I 
) 
5. 

./ 

J 
I 

/. 
/: 



! · /1(4( · and (c) because the market analogy is particularly 
I 1 

--dangerous where no perfect market solution is available. 

Second, one cannot use the C & M "honor the owner's. 

subjective veto whenever a 
12 

question" ru 1 e\: n 

deliberate taking is in 

There must be s-ome other· ~ (c,ther· than deli ber·ate v 
"'' ·-le i'\ ct-

nondeliberate) to distinguish the takings which should be 

fr·eely allowed from those which the owner should be allowed to 

control. Perhaps the criterion should be: one should choose an 

entitlement to receive the C& M type "property rule" treatment 

(i.e., veto all over deliberate uses) by looking at vJhich i.p. 

11. 
Demsetz's perfect price discrimination might be a "perfect" 
solution of sorts, although of course quite different from the 
usual notion thereof. Among other· things, in his sys.tern the 
creator captures all value except where transafction costs 
oper·ate tc, i ns-ul ate sc,rne potential bU>'er·s whc, V-Ji 11 "1 ook" 1 i Ke 
zero price buyers but who in fact would experience some 
positive value from using the good. The latter group would 
st i 11 have some consumer surplus. 

I 2. 
Of cour•s.e, the law doesn't honor· the C & M r·ule all the time 
anyway: consider "privileges," which in intentional torts 
operate somewhat as does the negligence calculus. Only for 
rare pr·ivileges, such as in VINCENT V LAKE ERIE, does the 
presence of the social welfare Justification NOT erase the 
obligation to pay, Perhaps one should say that the obligation 
to pay should always be present-- but that turns out to be 
intuitively undesirable. When an individual shoots in 
self-defense one does not feel the shooter need picK up his 
assailant's medical costs. So even for deliberate takings of 
phy~.i cal goods, the issue of ENTITLEMENT is always present, and 
may sometimes depend on context. This means the assertions in 
the text may need rethinking here. 
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interests NEED that treatment. 

latter 1 ist: 

Potential candidates for the 

1. 

2, 

i • p . interests wh i c:h ar·e intended to pr·otect per·sc,nal i ty 

& privacy. As to these, objective measures of harm may 

be particularly 1 iKely to be inadequate, AND the reason 

fol' protecting the intel"ests are pecul ial"lY 1 iKely to be 

tied in with the subjective/objective distinction in the 

first place, e.g., 

privacy. Examples: 

the desire to create a zone of 

There 

privacy interests. 

publicity i nter·ests ••. · ... ~--~z, 
lf)f'o"'~ 

i~terests in reputation,c· I have trouble 
\ '.> "15 Ir-· • J 

th- - "personality" int;~e.stli, butngiv~n 
,.\--o '( Vu'{} i'1:•-·-,, • , 

the coul"ts tend to respon~~- I think here 

seeing 

the way 

of 
~,,,\J,tJ1 t:·, ·--\d\'/.r':-~{:, 

Jones--)~. may expl'ain some of the strange things 
I\ 

goi rig on i n mi sappr·opr· i at i c,n and r· i gh ts of 

public: i ty. 

j [ 

for i,ih i ch 

) 
is an a 1 ter'na ti wa>' to charac tel' i ze the above 

discussion. One might say my approach is quite consistent with 

the Calabres.i and Melamed approach, and that my inqur·i>' is 
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simply: how to distinguish those entitlements which should 

recieve "property rule" (veto) protections merely because they 

have been taken in a context where a market was possible (e.g., 

those which have been taken intentionally), from those 

entitlements which should be protected only 

, 1s warranted in a par·ticular context. Since in 
JI S ,j. 

if such protection 

the i . p. area, 

/ 

J 

the mere possibility of a market 
13 

bar·Q in -,, 
h 

shou 1 dn' t mean the 

i .p. s-houl d be protected, this may be a mere alteration of 

the C & M mode 1 

that a fruitful 

a new context. However, I don't think 

-~~.,;~:;'./-- For· C & M, the Key question is. 

the availability of markets, and my key questions are quite 1 

different. While the availability of markets arises in my 

analysis, it only does so for certain types of entitlements, 

It thus seems preferable to make explicit the departures from 
,,., o _\-e\, 

their· m-arl(@t., 

Note main points: 

* In the intellectual pr·ciper ty ar-ea., the mere 

intentionality of a taking, or the presence of a 

possible market, does not itself .justify 

plaintiff's winning his or her action against the 

I 3. 
Think: does this also suggest that the mere possibl ity of NO 
market bargain shouldn't necessarily indicate fair use is 
appropriate? Maybe, for those types of I>P> for which the 
primary Justifications are personality rather than eco 
incentives. So my analysis has implications for both sides of 
the inquir>', 
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14. 

taker. 

* In the intellectual pr-oper-ty the mere 

unintentionality of a taking, or the p1-asence of 

other- mar-ket barrier-s, does not itself .just if,• 

defendants' winning, except if market incentives were 

at the cor·e of the gr8.nt of the enti t 1 ement in 
14 

question. 

·l>f It may be that my "pr·c,pel'ty" inquiry itself needs to 

be subdivided. For example, i t may be that 

11per·sonal i ty 11 type entitlements should be protected 

ff"om second-guessing only where plaintiff seems to be 

assar·ting s.ome personality-type interest, but not 

where he is asserting some pecuniary or ma.rKet t,'pe 

i nter·est. (Over-looking this last distinction may be 

the cause of some of the overyly-plaintiff-protective 

r·ights. of publicity cases.) For- a s.imilar- example, 

it may be that "incentive" type entitlements should 

be protected from second-guessing exclusively in 

those instances where we th i nK it is onl >' the o~mer 

who can accurately gauge his harm and thus his 
15 

incentives. 

I have argued that copyr-ight's fair use doctrine 
these exceptions. 

is c,ne cif 

15. I'm assuming here, of course, that we'd attach a "property'' 
veto right to an incentive-type entitlement only where this 
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16 

• Except for "incentive" type entitlements for which 

property rights are clear (such ar·guabl y, 

copyright), the "process" modes of analysis of C & M 

will not work, That is, one cannot start with the 

inquiry, "what would have happened in a market" and 

then mimic that result, The appropriateness of the 

entitlements must be faced directly. 

doubt r·• measur·abi 1 it;- of har·m is. present, a.nd that other·wi se 
we'd use a case-by-case approach for incentive-based 
entitlements. The assumption may be wr·ong. In particular·, it 
may be that, a la my old fair use argument, that whenever 
incentive-type analysis is in issue, second-guessing is always 
appropriate, at least where defendant can show that the-· ~-1 
i..fi4=e n t i v 1,--an a:1rs-a~wo~"1-di,,.f .. t. --~+•·t -~a···p·-E<F•iH cu ~-ap. case. ~{;-aY se • m·~· 
presumedl y avai 1 able market is absent. Or perhaps, as 
Mi che 1 man imp 1 i cit 1 y suggests, ther·e ma;' be other r·easons for· 
being reluctant to second-guess. 

Michelman's. article also impl iedl>' suggests. that an al 1- or·­
nothing approach is simplistic, and that one should merely "weigh 
in" the impact of second guessing. Given the difficulty of the 
inquiry Michelman wants the courts to enter into--cf., 
Henderson's arguments-- and (mora importantly) my intuitions 
about the value of veto rights, I find the "weigh everything in" 
argument unattractive. 

16, See Coleman on the Sherman Act and Kaldor-Hicks, 
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