Individualized v Particularized Entitlement
Inguiries
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My analyeie now looks samething like this:

Some entitlements should be "prima facie" protectibie from
invasion. That means that there are czome entitlements which
the owner should be able to protect sven i¥ he or she is unable
to prove <a) that protection is in the net social interest or
(b)Y that the invader’s action is deserving of puniahment.1 1
would call these entitlemente “property.’

In order to decide if an entitlement <should be aqranted
‘property" status, it mary be that & social-welfare calculus
should be made. But the guestion to which that calculus should
pe zpplied is MOT, "should this particutar invasion of the

interest be restrained," but rather, “is this interest of the

type for which the owner’s own subjective assessment of  harm

should ceonclusively (or near-conclusively) guide the state in
dealing with the interest.” Only if the answer to this
il

04 course, many have argued that our legal system only punishes
wrongdoers when doing so futhers the net social interest, so
that the two cateqgories I posit here are in reality one. BY

dividing the two categories as I have, 1 mean to indicate that
it is not necessary to resoclve that question at this =tage of

/can be expldined neither by an individualized "social interest"

J/ny inquiry.“§1 am interested in investigating instances which

{ theory Yor by an individualized “punishment” theory. IWew—are |
instead investigating the nature of the distinction between
individualized inquiries and typology Iinquiries. This s

zomewhat the nature of the distinction at issue when arguments
are made regarding "act” versus “ruije" utilitarianism.
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gquestion is in the negative, should the dquestion be asked of

whether thig particular entorcement ic in the public interest.

One might call the intereste which reauire time~by~time

Justitications of the latter sort, *‘tort" interests.
purpose of my article witl ke to arque for $h4%ﬁ two-tier
inquiry: First, the court should determine i+ the alleged

2
entitlement is "property" or not, Z{;‘it isa, the entitlement
P

should be honored and the plaintiff should prevail. Second, if
it is not, the court should determine if enfarcing the alleged
entitliement in the particular context presented would Further
secial goals. Thie second is the "tort® inquiry.

Mote the distinctions bhetween my definitions and those of
the Calabresi & Melamed "Cathedral" article. Calabresi and
Me 1 ame d wrote as if entitlements were stable entities,

4
protected by "property" or "liability" (tort) rules. When the

2.
It may be that instituticnal considerations, such as the
legislature‘s purported superiority in making such ‘“property"

decisionsg,should enter in here. This and other gquesticns about
the nature of the first~tier ingquiry will be addressed below at

3,

The issue of what relief plaintift should be entitled to ie not
foreclosed by calling the entitlement "property!<® that is, an
injuncticon shouid not be =zutomatic. Once the” entitlement is
viotated, additicnal interests—— &.9., free speech interegts-—
may be trigaesred. The question of relief iz diecussed below at

4,
They essentially argue that physical entitiements are protected
by the fullest mode <(i.e., by ‘“"property rules") when such



object of the entitlement has physical ;ubstance, such  an
approach makes sense. When the object is an intangible capable
of intinite muItip?icatic-n,5 however, <such distinctions are
less helpful than they might be, for some "intellectual
property" entitlements wanish &altogether when the context

changes.,

New it might be contended that the same thing iz true in

the C & M system. For example, a person who has a *property
protection is feasible, and by a less owner-regarding mode
Ci.e.y, by "liabilty rules") when such protection 1is not

feasiblie,
5.

0f course, each muitiplication will require phyesical rezources,
Even the simple singing of a song requires a tarynx and breath.
Nevertheless, what gives the phyeical resource its exchangezable
vajue will be an intellectual product which itself cannot be
exhaveted. Thue, there can be one tape recording of 3 new song,
or millions. The difficult issues in intellectual property law
lie with distinguishing those replications which should be placed
in the creator’s control from those which should not.

Re physical property, it is only at death that the law reaches
a consensus that "complete control® by owner is undesirable.
(Congider the rule against perpetulities.? Re nonphyrsical
nroperty, the dangers of complete controal are alwavs obvious-—-
there will always be come ouvwt of the infinitude of possible
replications which will benefit the users without harming ih2
owner. #lso, the paraiysis probliem is acute. That is, it has
been argued in justification for the negligence rule (see
Coleman‘s apt attack) that if we allowed lawsuits to be
successful whenever one placed another’s property at risk and the
rigk caueed injury, the transaction costs would discourage even
desirable risk—taking. That problem is even more acute in the
intellectual property conmtext, where "building on the shoulders®
of the past is the way everything in an interdependent zociety
operates. One small project may build on thousande” of
predecessors’ insights; to give each predecessaor an automatic and
not-iimi ted-kby~time right toc sue and collect for repayment of his
contribution would stall ail growth.



ruie® entitlement to refuse to sell his auto may nevertheless
find, when hie auto is totalled in an accident, that he has no
right to demand payment Ffrom the car‘s destroyer. (in &

o
negligence system, one i=g entitied to impoze risks an atherét

S

property without paving either for the entitiement or for the
property o burdened, so long as the ricsk-imposing behaviaor in
the particular context <serves to further net social welifare.)
s a quide for where negligence or nuisance type liabkility
rules should place a result, C & M ask whether something “"wouid
have been' hbought or soid in & perfect market, That analysis
begins from the assumption that the entitiement alrsady existed
in a hypothetical perfect market freom which analogies mar he
dr awn . In intellectual propertr, by contrast, an entitlement

4
may not exist outside of the litigation context. One cannot

agsess entitlements by reasoning from the market, for often the
decigion to be made in an inteilectual property case is whether
guch a market entitlement ghould exist. In addition, <=ince

7
there is no "perfect® markKet For public oqoods, any such
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Note the interesting implications for Betamax.

I

Products capable of heing infinitely multiplied are public
goods. To see the market failure clearly, remember that in
long-run equilibrium in a perfect market, price will equal the
marginal cost of producing am extra unit of the oqood. For
pubil ic goods, the marginal cost f(excluding the cost of the
phy¥sical mode of embodying the pubiic oqood? is zero. Were

price equal to zero, there would ke no market in the crdinary
SEense., '

=



reasoning by analogyr is arguably suspect, even for those

intellectual productions which {like copyrights) do have

“property" status by Tlaw and for which at least some markets:
rex|=+ 1{ fact.

: (=)
: Iﬁ}l P., 2 common issue is whether a creator should be

; ff“ AIQEH a right of control outside of the cqntexta where 'eoc il

/intnr@@tgu are most clearly served. (BE.g., the[ "cﬂnsumép
.can{UEton iuéﬁﬁuaiumisappropriation of investment" iheories.af
ﬁ justification for trademark infringement éﬂ*f*_) In'ﬁhe o
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\ zystem, any deliberate takKing triggerse "property rule" vetoes--
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] that is, wthé a market is possibie, the courts do not inguire
g whether the' transfer is%’in the social interest, but ailocw the
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i SR g“ X wner to restrain the contesgted taking or use of his property,

Al

;ﬂnyﬁﬁf egardless. This again demanstratea the limitations of the C &

‘dﬂ»;/’(:;/ system for inteliectual property. in I.P., most of the
8.

Uf course, an additional larer of complexity ie &added in

applying the analysis presented in this paper to the real
world, since often it is an assiconee, or an entity even further
removed from the creator, who is the active party in enforcing
intellectual property rights. Theese complexities are outside
the scope of this paper; except where expressly noted
otherwise, the analysis will pertain to the creator’s aszsertion
of his or her own rights. This does not mean that the results
of thie paper are not generazlizable to the case of the
assigneey; atter all,in the dealings between creator and
potential assigneey, the creator’s bargaining strength  will
coften crucially depend on what the creator’s options would be
i+ he or she Wept possession and exercised controcl in the
marketplace on  her own. The point iz mereiy this: it is
necessary to use special care when EnQaging in such
generalization.
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takings are delliberate. Copyright infringement, for cxample,
is canéider@d an "intentionai" tnrt.9 Yet some of these
deliberate takings should be prohibited, and some allowed. A
ground for distinguishing between them, other than the
availability of markets, must be found.

Thus, we now have two potential criticism of using the C &

M model for the purposes of analyzing the intellectual property

areas

- First, one cannot use the markKet analogy with the =zame

confidence a5 in the instances where physical takings and
uses ére at issue, () because the litigation process ie
sometimes used in this area to set up a market not
previously in existence, (b)) because the litigation
praocess is <cometimes wused to protect some aspect of

] I {:M
behauior.aégigr which no market ia_degjreq,,-~5perating /

E here, where one would allow litigation but not purchase?

This category gets us close to C & M "inalienability” - /

&thanE protectab]e bBut not in & market.

2. |
Square with Bright Tunes V. Harrissongs, fsteo  s=quare with i
patent prohibitions on unaware copring. ‘ ;

i0.

Or is it? Consider IMNS v &P, WHile the couris wouldn’t have
enforced & buring and selling right in "news" that‘d kKeep
ordinary citizens from passing inform&tion along, the opinion /
did indeed give the one news service somethina to "eail" uws the /}

other. Go this category needs rethinking. 1Is there dnything P
like the blood example #Titmuss,"THE GIFT RELﬁTIUNSHIP“ﬁ ,

e ﬁp p %




‘and (c?) because the market analeogy s particularly
i

<£¢--wmdangeruua where no perfect market solution is available.
-  ESecond, one cannot use the C & M "honor the owner‘s

subjective veto whenever a deliberate taking is in
12 )

quection® rule, o q,L:?V"

e O [

There must be some atherﬂ‘@ﬁy tather than deliberate v

TR e
nondeliberate) to distinouish the takings which should he
freely allowed from those which the ocwner should be allowed to

contral. PFerhaps the criterion should bes: one should choose an

entitiement to receive the C& M type "property rule" ftreatment
(i.e., veto all over deliberate uses) by looking at which i.p.
11,

Demsetz’e perfect price discrimination might be & ‘“perfect®

gojution of sorts, although of course quite different from the
usual notion therect, @Among other things, in his system the
creator captures all wvalue except where transafction costs

cperate to insulate some patential buyers who will *look” 1ike
zero price buyers but who in +fact would experience some
positive value from using the good. The latter group would

¢till have some consumer surplus.

12,

O0F¢ course, the law doesn’t honor the © & M rule all the time
anyway: consider "privileges," which in intentional torts
operate somewhat s does the negligemce calculue. Only For

rare privileges, such as in VINCENT W LAKE ERIE, does the
presence of the social welfare juetification WOT erase the
obligation to pay. Perhaps one should say that the obligation

to pay shouid always be present—— but that turns out to ke
intuitively wundesirable. When an individual shoots in
celf~defense one does not feel the shooter need pick up his
assailant’s medical costs. So even for deliberate takings of

phy¥eica) goods, the issue of ENTITLEMENT is alwars present, and
may sometimes depend on context. This means the assertions in
the text may need rethinking here.



intereets NEED that treatment. Potential candidates for the

latter list:

1. i.p. interests which are intended to protect personrality
P
& privacy. As to these, objective measures of harm may
be particularly likely to be inadequate, AND the reason
for protecting the interests are peculiarly likely to he
tied in with the subljectivesobjective distinction in the

firet place, e.t., the desire to create a zone of

privacy. Exampies:

-~ privacy interests.

- publicity interests

- interestc in reputatian.i* e troukle <seecing

a5 O

the&@ 2d "per=nna1|ty 1nterest§f but QIUEH the way
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There i3 an aiternaté way to characterize the abave
discussion. One might sayfmy approach is quite consistent with

the Calabresi and Melameéd approach, and that my inquriy is
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simply: how to distinguish those entitiements which shouid
recieve "property rule® (vetn) protections merely because they
have been taken in & context where a market was possikle (e.g.,
those which have been taken intentionaliyy, From thaose
entitlemente which should he protecied onty i+ such protection
ie warranted in a particular context, Since in the i.p. area,

the mere possibility of a market bdrqtn shouidn’t mean the

i3 A
i.p. should be protected, thie may De & mere alteration of
the C & M model to fit a new cuntext. However, 1 don t think
)
oy U; i
that a fruitful %Hﬁ“%ﬁwpf% For C & M, the Key question is

the avai]ability of markKets, and my Kkey questions are quitei

different. While the availability of markets arises in my
analvsis, it only does so for certain types of entitlements,
It thus qe%ms preferazble to make explicit the departures Ffrom
det
Ry

their mapited,

MNote main points:

# In the intellectual property BrEd, the mere
intenticonality of =2 taking, or the presence of a
possible market, daes noct itself Justi+y &

plaintiff's winning his or her action against the

o e vt e ek et R S ek

12,

Think: does this alsen suagest that the mere possiblity of ND
market barpain shouldn’'t necegsarily indicate fair use is
appropriate? Maybe, for those types of 12F> for which the
primary Justificationg are personality rather than eCo

incentives., So my analrvsis has implications for both sides of
the inquiry.



takker.

# In the intellectual property Brea, the mers
unintentionality of a taking, or the presence of
other market barriers, does not itse?f. Justify
defendants’ winning, except if market incentives were
at the core of the arant of the entitlement in

i4
questian.

# It may be that my Yproperty” ingquiry itself needs to
be subdivided. For example, it may be that
‘perconal ity  type entitlemente should be protected
from second-guessing only where pltaintiftf seems to be
asserting some personality-type interest, but not
where he is asserting come pecuniary or market type
interest. (Ouerlooking this last distinction may he
the cause of some of the overyly-plaintiff-protective
righte of publicity cases.) For a similar exampie,
it may be that "imcentive" type entitiements éhnu1d
be protected from second-guessing exclusively in
those instances where we think it ig only the owner
who can  accurately ogqauge his harm  and thus his

15
incentives.

14,
I have arqued that copyright’s fair use doctrine is one of
these exceptions.

iS. I‘m assuming here, of course, that we’d attxch & "property’
veto right to an incentive—type entitlement only where this



# Except for "incentive" type entitlements AFor which
property righte &are clear (such RS, arguably,
copyright), the "process' modes of analysis of C & ™
will not woerk, That is, one cannot start with the
inguiry, "what would have happened in a markKet" and
then mimic that result, The zppropriateness of the
entitlements must be faced directly.

16

doubt re measurabiiity of harm i€ preeent, and that otherwisze
we'd use a case—hy—-cace approach for incentive-based
ertitlements, The aseumption may be wrong. In particular, it
may be that, a 1a my old Jair wuse argument, that whenever
incentive~type analysis is In issue, second-quessing is alwars
appropriate, at least where defendant can show that the —wasial
PRt T E AR & TV eee-werkbdil b oo do o i prape o e bk - 6.8 848 - e G Sl E ety
presumedl ¥ available market is absent. Or perhaps, as
Michelman implicitly suggests, there may be other reasons for
being reluctant to second-guess.

Micheiman’e article xlso impliedly suqggeste that an 211- or-
nothing approach is simplistic, and that one should merely “weiaqgh
in' the impact of second guessing. Given the difficulty of the
ingquiry Michelman wants the courts to enter into--cf.,
Henderson’s arquments—— and <(more impertantiy) my intuiticons
about the value of veto rights, I +ind the "weigh everything in"
arqgument unattractive.

14. See Coleman on the Sherman Act and Kaldor-Hicks.



