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THAAMIMY

The legal treatment of the sharing-benefits lesus runs  along Thi

frllowing Hohfeld continuum. To state Ffowr  steps  from most  sharing b

least sharivg, I need a small cast of characters., They are:

- the term "doner® will vefer to the persons who a
1
of hanetits.

& the potertial  source

[H

- the term “the public' will vre

Ffey bt the personis)  whe sesk  to sharo

benefits which they themsslves have not created.

Hes

s are the three chisef steps along the routes

(11 @t one sxbtreme,  the law may place a cight to benefits in the pablic.

Example of an individualized right of this sorbs the Taraseff rcass, in which
o de

the potential victim of & mentally devanged persen was held antitled to soms

right (tespersd by reascnablensss  and other consideratieons) to be warned of

the danger by that  derangsd person’s psychial Fuample of a righi/duty

comples of this sord,  bot which s mediaterd  throuoh  central governnent s

various schemss of subsidy {e.q., welfare, peergency assistance grants)  paid

for by taxabion.

(2) Az a mid-range case, the law esy place a privilege o members of the

1. The donor may be somgone whe has actually created some  valuable veESeUre
o osomelne Upon whom the law sesks  te lspose a duty to spand. or create and

e UEEOUTOEE.
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Ihe Thrae Paces of ihe "Sharipg Bepefils” Yssue - -

publiic, allowing thes to take adventanes of  those henefits which are otherwise
avallable. DBy saying the public has & "privilsge"s 1 indicate that the law
creates  no spacial avendes to assist the public o obiain fhese benefids.
Hheen  the aublic has g "privilegs®s so does the class of donersl the law g

a

meubral arnd will net take any steps on bebalf of elther party eicept for thoss
staps mandated by principles wwelated te  the privilegsd mabier. mami b
gensral  idess are supposedly incapable of  being cwned  in our system of
intellectual proper$y law. Persons whe leson of obher peoples® ideas are fres
o use and copy them, =p leng  as they violate ne odher peinciples of general
Law i bthe process. IV they do wiolate such a principle of general Iaws bShen
trey will be called to  asccoont  under whatever principle has been violated.
THus, for exasples 37 all  that s given to the public is a mere privilege to
uge ideaz. bhen sesbers of the public can sake free use of ddeas only 37 thoze
notential uwsers  have gade no oonbract to held the idea iv cenfidence.  IF
there is a contvact, bhen general principles of law ve contraciual relabions

may probibit free use: and give the donor a right of damages for breach.?

£

(3% This next iz a bhvbrid case withous a siapls Mohweldian  label. e
where the law nives the public more  than & privilegs. but less bhan a vight
and wovks Like this:

=~ the public can use whatever ddea 1t finds oy can tabed

it omanTt use the legal syetem tn compel vevelatlon of the ldes or takings

=~ bt sthe legal sysiesm won™ i operate on the doner "s behalf even when {other
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The Thres Faces of the "Bharion Henefiis? Issue - e

things being eguall the law would have otherwise been avallable,

Example pngs the user makes a proemise, supporied by consideration that
e won't use o veveal  oan idea. On the  hasis of  fhis condvacitual
)

understandings he lg allowed $o learn the idea. Hes uses 3 or reveals ib.

t enforee a hveach of contract action.  (THIS IS5 THE

The oot refus
THEZOMOMY OF  THE  PREEMPTION QUESTIDN., HPUANEER ETC..  Example Lwos the dser

&

brzaks into the idea crestor’s housey  vifles throsgh the deawers, Tinds an
idea, uses 1t or reveals 16, The couwrt refuses o presecude criminally  or
fand this is separate) refTuses  to 2llew the crestor in his drespass action fo

phitain as damages the coesis  arising  oubd of the purloiiNsd concept. (THIG I8

THE I8SUE OF WHETHER C LAW COPYRIGHT WAS  JUST & PRIV OF  NONDIECL

3

SRE, OR

WHETHER IT WAS SOMETHING MOREY  URBURE. 5EE LD NOTER.)

5]

Nete: what happens 1o these cases iz likely to be wvery fact & policy
PRSI tilves 1.8.: whalt is the value of the gensval vule of  law  (conbrach.
burglary,  trespass)y will disalliowing itz applicetinn  heve undsromine  that
general ruls in other areasi will disallowing its  applicatisn bring disveputs

tee the laws will alloewing its  applicaticn ionterfers with the poblic’s

T
=5
o
1]
r
.
L
i3

pursuit of the goods  which  Bhe privilege wsoant o be sharable.

Ete.

h) A% the other extrems,  the law may  place on the public a dody to

ratrain Trom berefitting from the resouwroes create

™

i by another. This 1is an
independent dutyy wob arising Trom any principle of gereyal faw like contract,

but because the lasmakers think it desiradle that the law intervens o protect
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o don

share

et wish bo

Hhose denoys whn doe

of words which make up writings ave

copyright  law. Ferson whe  read

copyright  tias nnt been Yorfeld

copying substantlal portions of these

The same condimnwm can he siated

Mheire the public has a

has a rightb. Hhere the

HohTeld s categories work,

a  right b shares  then the donor

gusatlivit. The legal system will

Bm 3T he faills 4o do so. TarasoT T

samples. (8 IT the public has

Ay e ohy

the doner hes a8 privilege o

pirovies (of courss) that e i1s

the public has & privilege to use the

sigpp lensnted by other privileges

iT 1% can bveach comtracts so long as
o

Tor an idsa of confidentiality

rights than obher classes of garsens.

#. Je cenfidentiality didyf

capable of belng
ihar

Q7 B

has
a5 a deftitional
has a duby

Froyoe

a mere priviless bto oalbaln whatever
tained without vislating legal rules
Lpwp whatevey
wnatiis 4o

The public domaln  of

et ordinarily avae

Yor an ideald,

from deing so. BEdamnled the sequencas

sl RE Uy

system of

pEople’s writings  {in which  the

[
[

pired! are under g dudy o refraln I

writings.

v oberass of  the donor s enbditissonls.

a duty., Hhere the public bhas a dudy. be

a privilegs, so does he. That's how

By 11} I 1 has

mather.,

public

R T)

o the ivi

porevide

the dopgy to gu%s“'ﬁtﬂ hems oy ;.chiln.ﬁé

and  taxabion are  again  the sallent

bhaneTits

created for other purposss, then

benefits he wishes, with  the

use legal intsrvention o keep those

Foadeas is anoiber edasple. O 3

respures  {share  the benefits) which is

lable to the public (a.g.s

Lhe subjsct the conbtract is revalftlies

e the donor clssses has less

Some of those vights have becone  ners

erent from the rovaltiss issue?
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privileges: 1T the donor is successfil in keeping somebhilng spnrets  thai's
Fingy but he can’t expect  even indivect legal help in bis efforts.  ODIT the
public has a dubty to vefrain from sharing in benetits, thany the donor has a

right to use the legal system to prevent them frem doing so.

ip_of i/p to_tord

Is the following brus?

= The taxkenomy centers around benefit. Does that  sean thad  intellectual
property law 1 not the converse of traditionsl fort law, Tor tradivionsl
tortd law deals with "misfeasances" the doilng of  harm, Intgliectual

o

property law is vather the converse of that branch  of  fort law kEnown as

"rnfrasance” s the faalure to share benetlt.

L s

It is imporkant to see the relationship bebwesn intellesctual property law

antd the traditicnsl categories of sordt law,

Note that some aspects of 1/p law ARE forms of misfeazance: igs, when real

&

harm 15 done. {(Ewplain.? But the trickiest lssues don™t involve the pubilic

doing harm to prior  investments  and sotations, hut  the case where the

L

public, by taking  asdvantage of  what’s

createds itsel EEFALES EW

[

valus,  Bhould the poblic be entitied to get henefit from price creations?

Just as  tort  law has two branches. misfeasance and nonfeasance. 179 law

and  ather  farams of  property law might be said to have two  branches. Foo
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The Thiee

the “Bharing Benefiis’

physical property.  the vight ¥ control entry usually gives owners  oovdrol
hoth over havms and over benefits. Where it dossn™t (Raven v Red fAsh)y we get

the same problems we do for this part of 1/p.

A retry ab clarification: Where it's alveady established  thet  something

should be owned, we have oo wrouble  saying  “pay the ow Tor damzge dons o

-

his property.”  We dos bowsver,; have a great deal of  frouble saying "pay the

&

pwner o the nov-harmful use you've matde of his properiy.”

Where it7s  mot  established that something should e ownedy we 26111 may
intervensg to avioid cerbain kinds  of harm {370 arque that’s what’s going on e

INE v AP and  the p/d model of sisspprepriation law)s but it used G0 be

incrediily rare that we’d intervene to aveid fhe norbaraful use of a vesouroe.



